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AICP Commission Approves New 
Certfication Maintenance Requirements

During the APA national meeting in April, the AICP Commission gave its final 
approval to the plan underway for well over a year to modify the continuing educa-
tion requirements of AICP membership. The primary changes include a requirement 
that all AICP planners receive a minimum number of continuing education credits 
during each two-year period.  In addition, APA will create a registration process for 
training providers to assure quality and planning-related content.

Details of the program are available on the APA website.  The key elements 
include:

•	 32 qualifying credits are logged in during each two-year reporting period.  One 
CM credit is equivalent to one hour of training.

•	 A four-month grace period, beyond the two-year reporting cycle, may be used 
to complete the Certification Maintenance credit requirements.

•	 If AICP Certification Maintenance requirements are not met within four years, 
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Visit the WAPA webpage for up-to-date news and 
information between issues of the WAPA Newsletter.  

Monthly legal and legislative updates are now posted throughout the 
month.  Look on the Events page for information about professional 
development programs sponsored by WAPA, APA, and other 
organizations with programming related to planning. 
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Building Relationships While Developing Communities... Since 1966

• Comprehensive Planning
• Community and Economic Development

• Public Engagement  • Development Review
• Grants & Funding • Urban Design & Redevelopment

Help Us Grow the WAPA 
Endowment

WAPA’s endowment has been 
growing, but if we are to have a 
sufficient fund to provide mean-
ingful scholarships to Wisconsin 
planning students, we are going to 
need to grow faster.

Please consider a gift to the 
WAPA endowment for planning 
scholarships.

Contact Gary Peterson for more 
information, 608-249-2514.

an AICP member will lose AICP 
certification and will be obliged 
to seek recertification in order to 
retain the AICP credential.

•	 A minimum of 1.5 credits will 
be on the topic of ethics and 
an additional 1.5 credits will be 
on the topic of current planning 
law.  Credits in ethics and law 
cannot be carried over to the next 
reporting cycle. 

•	  Retired AICP members are 
exempt from the certification 
maintenance requirements and 
may maintain their certification 
without continuing education.

•	 Special exemptions may be 
granted for personal or hardship 
reasons, such as parental 
leave, military service, and the 
like.  A waiver of the certification 
maintenance requirement can 
be granted for periods when a 
planner is unemployed.

The most controversial provisions 
of the new program relate to the 
requirement that credits be “registered.”  
The details of the registration process 
for providers and the costs associated 
with registering training programs have 
yet to be announced. Charging for the 
registration of credits is required in order 
to support the additional staff APA/AICP 
will need to administer the new program.  

Many have raised concerns that the 
fees associated with registration will 
discourage many providers from applying 
for registration of courses, especially if 
planners are a small proportion of their 
anticipated audience.

Stay tuned as the details of 
implementation are rolled out.  The 
WAPA board is actively seeking ways 
of ensuring that our Wisconsin AICP 
members will have access to a diversity 
of high-quality professional development 
programs that meet the requirements 
of the AICP certification maintenance 
program.
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Planning and Design Institute, Inc. (PDI) worked with Caledonia to create eight Neighborhood Plans and a 
village-wide Land Use Plan.  The Neighborhood Plans emphasize critical transportation connections, land 
uses, densities, and open space and environmental protection.  Tools are provided to help the Village preserve 
and enhance the existing qualities while allowing the Village to reach its fullest potential as a community.  
The Village utilizes the Plan in reviewing applications for conditional uses, planned unit developments, 
zoning changes, land divisions, stewardship plans, conservation easements, and infrastructure changes and 
improvements.

2007 Award Winners

Brice Prairie Master Plan
Category:  Plan Document
Awarded to:   Town of Onalaska, City of Onalaska, and Schreiber/Anderson Associates, Inc.

Caledonia Neighborhood Plans and Land Use Plan 
Category:  Plan Document
Awarded to:  Planning & Design Institute, Inc., Village of Caledonia, Graef, Anhalt, Schloemer & 
Associates, and Cedarburg Science

Brice Prairie is located along the shores of Lake Onalaska and the Black River in the Town of Onalaska.  
Concern about limited transportation access points, contamination of drinking water, and a proposed asphalt 
plant resulted in the Town’s Comprehensive Plan recommending the development of the Brice Prairie 
Master Plan.  Schreiber/Anderson Associates, with the Town, assessed the future capacity of the Prairie for 
additional development and created a master plan for future development and preservation.  Working with a 
panel of environmental experts and a public workshop, two concepts for future development were created.
Recommendations include a Purchase of Development Rights program, land preservation, and growth in a multi-
use rural hamlet.  The Plan is currently being implemented. 
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The City of Madison’s development review process depends on public engagement and feedback to help 
produce great development projects.  Developers, policymakers, neighborhoods, and other interested parties 
and groups all have important interests in development, and each brings a unique perspective to the community 
dialogue about how the built environment should take form.  The purpose of the Best Practices Guide is to give 
participants information on how they can effectively contribute to development review.  The Guide is divided 
into several parts, including case studies and real world examples to further explain and illustrate development 
opportunities.

West Main Street Corridor Plan
Category:  Planning Tool
Awarded to:   Planning & Design Institute, Inc. and City of Sun Prairie

Participating in the Development Process:  A Best Practices Guide
Category:  Planning Tool
Awarded to:  City of Madison

The West Main Street Corridor is a complex, 1.75 mile stretch of various uses and forms of development.  The 
corridor is divided into four separate areas, each reflecting a unique development character and requiring a 
distinct planning approach.  The overall vision for the corridor is to change from the current pattern of one-story 
buildings with large parking lots to a more compact form of development with two to four-story buildings, mixed 
uses, and improved parking and pedestrian circulation.  A Regulating Plan, including a Block Code and Design 
Guidelines, was created to implement the development recommendations.   Implementation has begun with the 
construction of a public project that improves the roadway and streetscaping.

Schreiber/Anderson Associates, Inc. worked closely with the City of Madison and area business and property 
owners to develop recommendations for public and private improvements.  Since the Plan was adopted in 2001,
many projects have been implemented:  over 20 new businesses (retail shops, restaurants, service businesses, 
and offices) have opened in or relocated to the District; over 200 new apartments and condominiums have been 
completed or are under construction; new streetscaping, public spaces, traffic calming, and improved traffic 
patterns are under way to improve pedestrian character; and the Winn/Atwood Business Association has been 
created to manage business activities in the district.  The District is considered a great success in Madison.

Schenk Atwood Business District Master Plan
Category:  Plan Implementation
Awarded to:  Schreiber/Anderson Associates, Inc., Judy Olsen Alderperson, and 
Krupp General Contractors
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“Troy Gardens, Madison, 
WI Affordable Housing & 
More.”
UWM Smart Growth Series
Lecturers Greg Rosenberg & 
Marcia Caton-Campbell
Madison Area  Community Land Trust
April, 2007

By Russell Knetzger

After twelve years of work, Madison 
Area Community Land Trust is putting 
the finishing touches on a 30 unit mixed-
income green-built cohousing commu-
nity at Troy Gardens.  This 31-acre site 
on the northside of Madison includes 
an organic farm, community gardens, a 
restored prairie, and an interpretive trail 
system.

The project’s conceptual and devel-
opment period took so long because 

of several basic hurdles: land acquisi-
tion, full neighborhood participation, and 
substantial financial challenges. The two 
speakers give major credit to the late Sol 
Levin, longtime director of the Madison 
Area Community Land Trust, (MACLT) , 
for clearing away the toughest hurdles

Troy Gardens was formerly state-
owned land adjacent to the Mendota 
Mental Health Institute, which had been 
used for many years for community 
gardens and open space for bird watch-
ing and dog walking.  This land was 
declared surplus by the Department of 
Administration in 1995, and if sold at full 
market value, would have likely resulted 
in development of the entire site as a 
conventional subdivision, without the 
preservation of open spaces.  Neighbors 
and gardeners banded together to save 
this land, and with the  organizing assis-
tance of the Northside Planning Council 
and the participation of other organiza-
tions, agreement was reached on a site 

plan that now added a farm, prairie, 
and mixed-income housing to the mix.  
The State agreed to an appraisal that 
reflected the neighborhood’s desired use 
of the site, and as a result MACLT was 
able to purchase all 31-acres in 2001.

Once the land was purchased, 
management of the land was divided 
between two organizations.  The Friends 
of Troy Gardens entered into a lease with 
MACLT for the 26 acres of open spaces, 
and took on the responsibility for manag-
ing the community gardens and farm, 
restoring the prairie and other natural 
areas, as well as beginning to offer 
summer courses to children of elemen-
tary through high school age.  MACLT 
began predevelopment work on the 
housing site, which involved numerous 
discussions with all the various stake-
holders at Troy Gardens, in order to put 
together a site plan and exterior building 
design that made everyone happy.  

Because of the unique mix of uses 
on the land, the discussions with the City 
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of Madison regarding the PUD (planned 
unit development) application were 
lengthy and quite complex.  And because 
of MACLT’s commitment to honor 
the wishes of the neighborhood, any 
changes requested by the City needed to 
go back to the various stakeholders for 
their endorsement.

Construction on the housing began 
in April of 2006, with 29 of the 30 homes 
selling prior to completion. Final project 
completion will be achieved in early July 
2007.  

Troy Gardens also proves that 
energy-efficiency and low carbon output 
need not be limited to higher cost con-
struction.  These townhouse-style condo-
minium homes are all Green Built Home 
and Energy Start certified, and include 
extensive green upgrade options includ-
ing solar thermal and PV systems, floor-
ing from renewable materials, tankless 
hot water heaters, and dual flush toilets.  

Twenty of the thirty homes will be kept 
permanently affordable under the ground 
lease with MACLT, in a manner consis-
tent with practices of community land 
trusts around the country.

In addition, the entire housing site 
was built according to universal design 
principles.  MACLT believes that a key 
component of sustainability is that com-
munities should be livable for everyone 
– at all points in the lifespan.  Two-bed-
room homes (1,150 SF) are completely 
barrier-free, and two-story homes (1,650 
SF) include a bedroom and full bath on 
the first floor, consistent with the Easy 
Living Home standard piloted in Georgia.

All homes were built for easy expan-
sion, with a full basement that is pre-
plumbed for a full bath.  This means that 
families can stay as they grow, and also 
means that persons who require atten-
dant care can create private space for 
live-in attendants.

3rd International 
Symposium on Timeless 
Design Principles
Cultural Landscapes/Cultural Towns
New Harmony, Indiana . September 
7-9, 2007 

The 3rd International Symposium on 
Timeless design principles will focus on 
the qualities that define communities as 
cultural towns. The symposium will 
focus on the convergence of the arts as 
an individual activity and as an act 
of community. Cultural landscapes and 
cultural towns are genuine and 
authentic places that are deeply rooted in 
the arts and arts education which 
identify, create, and develop a town’s 
unique qualities of community. They 
endeavor to embrace the lives of all citi-
zens. Respecting the past, living 



�Wisconsin Chapter, American Planning Association

We’ ll Help Plan Your Community’s Future

Waukesha • 262.542.5733
   Kenosha • 262.953.2650

Visit us at: www.ruekert-mielke.com

• Development and zoning review
• Landscape design and streetscaping
• Neighborhood and comprehensive planning
• Park planning and design.

We can assist your community with:
Land Use and Planning Law

Richard Lehmann, AICP
Member, APA National Amicus Curiae Committee

Mark Steichen
Experienced Litigator on Land Use Matters

Matthew Weber
Associate

P. O. Box 927, Madison, WI 53701-0927
Phone (608) 257-9521    Fax (608) 283-1709

Website: www.boardmanlawfirm.com

BOARDMAN LLP

LAW . FIRM

the present, and visioning the future, cul-
tural communities look forward and 
back simultaneously.

Please visit  the APA website for 
more information and to register.

A Guide for Planning in 
Interchange Areas

A Guide for Planning in Interchange 
Areas was recently revised and we 
wanted to let the Chapter know about it.  

The land use impacts of inter-
changes has become a hot topic for 
communities and WiDOT hopes that this 
guidance will help to address some of 
key issues and concerns. 

Significant contributions were made 
to this guide by the late, Jessica Bullen. 
Jessica was a recent graduate of the 
Department of Urban and Regional Plan-
ning at the University of Wisconsin-Madi-
son and was working on this guide as a 
WisDOT employee in SW Region-Madi-
son when her life was tragically cut short 
in July, 2005 from injuries she received 
from being struck by a motor vehicle 
while on her bicycle.

Law Update
Consistency and the 
Comprehensive Plan
By Brian W. Ohm, J.D.
Professor, Department of Urban & 
Regional Planning

University of Wisconsin-Madison

An earlier version of this article 
appeared in The Municipality, vol. 98, no. 
7, pp. 230 - 238 (July 3003).

I.  Introduction

The comprehensive planning law 
requires that beginning on January 
1, 2010, if a local governmental unit 
engages in the enactment or amendment 
of official maps,1 subdivision regula-
tions,2 or zoning ordinances,3 the enact-












http://www.dot.wisconsin.gov/localgov/land/interchange.htm
http://www.dot.wisconsin.gov/localgov/land/interchange.htm
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“shall be made in accordance with a 
comprehensive plan.”  Most states even-
tually adopted zoning enabling legislation 
for local governments based on the 1926 
Standard State Zoning Enabling Act 
including this requirement.  The model 
Zoning Enabling Act did not provide any 
guidance on the meaning of the require-
ment.  

Two years later the Standard City 
Planning Enabling Act was published 
and introduced the concept of a “master 
plan.”  It was unclear from the Standard 
City Planning Enabling Act whether the 
master plan was intended to be the same 
as the “comprehensive plan” mentioned 
in the Standard State Zoning Enabling 
Act.  As a result, the relation of regula-
tions to plans has resulted in a distinct 
body of litigation and commentary by 
scholars and practitioners on the fol-
lowing questions:  Was a separate plan 
required as a prerequisite to the enact-
ment of a zoning ordinance?  If a plan 
is required, what is the nature of the 
plan and the analysis to be conducted to 
determine the connection between the 
plan and the zoning regulations?5  These 
questions are explored below.

A.	The plan as a prerequisite to the 
enactment of land use ordinances

A leading early scholar on the con-
sistency issue was Prof. Charles Haar at 

ment or amendment of those ordinances 
shall be consistent with that local unit 
of government’s comprehensive plan.4  
The consistency requirement is intended 
to achieve two objectives.  One is to 
encourage local governments to follow 
their plans when they enact or amend 
zoning and subdivision ordinances and 
official maps.  The second is to establish 
the comprehensive plan as a prereq-
uisite for enacting or amending zoning 
and subdivision ordinances and official 
maps.  By making a comprehensive plan 
a prerequisite for these actions, the law 
attempts to elevate the status of compre-
hensive planning from a largely advisory 
status to the legal basis for local pro-
grams or actions affecting land use.

The requirement also attempts 
to make it clear that the comprehen-
sive plan is a document separate from 
implementing programs and actions 
(like zoning regulations).  The statutory 
language, however, does not provide 
much guidance for what “consistent with” 
means.  Some further insights into the 
consistency issue are therefore helpful. 

II.  A brief history of the consistency 
requirement

The consistency issue is not new.  
It has its origins in the requirements of 
the model 1926 Standard State Zoning 
Enabling Act that zoning regulations 
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the 1926 Standard Zoning Enabling Act 
verbatim.  Wisconsin’s planning enabling 
statutes, also in section 62.23 of the 
Statutes, follow the 1928 Standard City 
Planning Enabling Act.  Since the 1940s, 
Wisconsin statutes have included the 
requirement that zoning be “in accor-
dance with a comprehensive plan.”13  
While lawsuits over the meaning of this 
phrase were brought in many states in 
the 1950s and 1960s, the meaning of 
the phrase was not addressed by the 
Wisconsin Supreme Court until 1985 
in the case Bell v. City of Elkhorn.14  In 
Bell, the Court held that the “[zoning] 
ordinance itself is a comprehensive plan 
. . . [n]o separate comprehensive plan 
document need be adopted by a city 
as a condition precedent to enacting a 
zoning ordinance.”15  Following the Wis-
consin Supreme Court’s decision in Bell, 
legal commentators noted that: “Bell is a 
holdover case from an earlier day when 
courts were reluctant to invalidate zoning 
when it was not clear what a ‘compre-
hensive plan’ was under the Standard 
State Zoning Enabling Act.  There is a 
clear trend in case law and statutory law 
to provide for a separate comprehensive 
plan.”16

While the Court in Bell, took the 
view that a separate comprehensive plan 
is not a prerequisite to having a zoning 
ordinance, other decisions by Wisconsin 
courts have recognized that a separate 

against arbitrary and capricious deci-
sions. 

Twenty years after Professor Haar’s 
articles, a trend was slowly beginning 
to emerge that continues today.  Courts 
and legislatures were beginning to give 
increasing weight to comprehensive 
plans.  Courts began to look at the com-
prehensive plan “as a hedge against 
‘special interest, irrational ad hocery.’”9  
In a growing number of states, legis-
latures and courts require consistency 
between local regulatory action and a 
separately adopted, statutorily defined 
comprehensive plan.10  Some of the 
states with statutes that require consis-
tency between regulatory actions and 
planning include Arizona, California, 
Delaware, Florida, Kentucky, Maine, Min-
nesota (only applies to the seven county 
Twin Cities metropolitan area), Nebraska, 
Oregon, Rhode Island, and Washing-
ton.  In other states, courts grant legal 
status, if not controlling weight, to com-
prehensive plans as distinct from zoning 
ordinances.11  Nevertheless, in what is 
perhaps still a majority of states; courts 
equate a zoning ordinance as the com-
prehensive plan.12 

Historically, Wisconsin courts have 
followed the unitary view that the zoning 
ordinance is the same as a comprehen-
sive plan.  Like most states, Wisconsin’s 
zoning enabling statutes in section 62.23 
of the Wisconsin Statutes follow parts of 

Harvard Law School.  During the 1950s, 
Professor Haar wrote two influential law 
review articles on the issue.  The first 
article, In Accordance with a Comprehen-
sive Plan,6 reviewed the legal history of 
that phrase and the reluctance of courts 
to invalidate zoning ordinances that were 
not predicated on a comprehensive plan.  
In the second article, The Master Plan: 
An Impermanent Constitution,7 Profes-
sor Haar advocated that a plan should 
be a prerequisite to a zoning ordinance.  
According to Haar, planning should relate 
to zoning similar to the way a constitution 
provides legal parameters for legislation.  

According to Professor Haar, “It is 
difficult to see why zoning should not be 
required, legislatively and judicially, to 
justify itself by consonance with a master 
plan. . . . It might even be argued that 
zoning done before a master plan has 
been considered and promulgated is per 
se unreasonable, because of failure to 
consider as a whole the complex rela-
tionships between the various controls 
which a municipality may seek to exer-
cise over its inhabitants in furtherance of 
the general welfare.”8  Planning involves 
an analysis of the issues confronting a 
community and helps identify the rea-
sons for pursing a particular course of 
action.  Making zoning consistent with a 
comprehensive plan was therefore seen 
as a way to provide a rational basis for 
local land use actions as a protection 
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plan for several local programs.  For 
example, under the tax increment financ-
ing laws, cities, villages, and towns need 
to make a finding that the plan for a 
proposed tax increment financing district 
is in “conformity” with the master plan of 
the city, village, or town.20  The creation 
of an architectural conservancy district or 
a business improvement district requires 
a description of the “relationship” of 
the district to the local master plan.21  
Urban redevelopment plans need to be 
“in accord” with the local master plan.22  

Redevelopment authorities in first class 
cities must make the finding that the pur-
pose for issuing bonds for public school 
facilities “is consistent” with the city’s 
master plan.23  The existence of a master 
plan can also help establish the basis to 
include non-housing facilities for certain 
programs funded by the Wisconsin Hous-
ing and Economic Development Author-
ity;24 establish street widths in cities and 
villages;25 help determine the appropri-
ate location for medical waste incin-
erators;26 or authorize the rezoning of 
registered lands for nonmetallic mineral 
extraction operations.27  Finally, coun-
ties and regional planning commissions 
are allowed to comment on the effect 
that cooperative boundary agreements 
between cities or villages and towns may 
have on the county development plan or 
the regional master plan.28

III.  What is the nature of the plan and the 
analysis to be conducted to determine 
Consistency?

What does this mean for local gov-
ernments to adopt or amend certain 
ordinances consistent with their compre-
hensive plan?  Does it mean that in order 
for a standard in a zoning ordinance to 
be consistent with a comprehensive plan 
the comprehensive plan must include a 
reference to that standard?  How detailed 
must the plan be?  These questions are 
explored below.

A.	The general nature of the compre-
hensive plan

If consistency is defined as a literal, 
exact translation from plan to zoning ordi-
nance, undesirable results might occur.  
The plan will become the zoning ordi-
nance. 29  The genesis of the consistency 
issue is to clarify that a zoning ordinance 
is not the same as a comprehensive 
plan.  It would be therefore be ironic to 
take the interpretation that the consis-
tency requirement means that the zoning 
ordinance and the plan must be exactly 
the same.

The nature of comprehensive plan-
ning is constantly evolving.30  The original 
object of planning was a fixed end-state 
master plan, with a detailed multi-colored 

comprehensive or master plan does have 
legal status in the court’s review of local 
decisions.  For example, in Lake City 
v. City of Mequon,17 the Supreme Court 
recognized that Wisconsin subdivision 
law gave “legal teeth” to the master plan 
as a basis for denying a plat even though 
the proposed subdivision was permitted 
under the existing zoning for the area.  In 
Peterson v. Dane County, the Wisconsin 
Court of Appeals noted in passing that 
“the failure of the city to advance any 
rationale for not following its comprehen-
sive plan is strong evidence of arbitrary 
action.”18

In addition, the requirement for con-
sistency between a separate plan and 
zoning ordinances appears elsewhere 
in the Wisconsin statutes.  For example, 
Wisconsin’s farmland preservation law 
requires that “exclusive agricultural 
zoning ordinances shall be consistent 
with county agricultural plans.”19  This 
requirement has not generated any 
reported court cases.  Recognizing the 
importance of having a separate plan as 
the basis for local decision making and 
promoting consistency between local 
plans and implementing ordinances are 
therefore not entirely new concepts for 
Wisconsin.

For many years state law has also 
required compliance with a local master 



12Wisconsin Chapter, American Planning Association

the community and all functional ele-
ments which bear on physical develop-
ment.  ‘General’ means that the plan 
summarizes policies and proposal and 
does not indicate specific locations or 
detailed regulations.  ‘Long range’ means 
that the plan looks beyond the fore-
ground of pressing current issues to the 
perspective of problems and possibilities 
20 to 30 years in the future.”34  As recog-
nized in a book devoted to the planning/
zoning consistency issue, because of 
the general nature of the comprehensive 
plan, the plan often may not provide any 
guidance for the location of a fire station 
on a specific lot or rezoning a parcel on 
the boundary of a neighborhood shop-
ping district.35

Other planning scholars also note 
the tension inherent in the need to keep 
the plan more general and leave the 
detail to the regulatory tools:  “To the 
extent that a plan takes on regulatory 
effects, it heralds the demise of planning 
. . . for by definition planning is not regu-
lation.”36 

The general nature of comprehen-
sive planning, however, is not without 
problems.  A local government might 
devise a plan of such general nature 
that it would give inadequate guidance 
to the drafting of zoning and other ordi-
nances.  It could simply end up “permit-
ting most anything, anywhere, under any 
conditions.”37  Recognizing the need for 

more refined guidance, since the 1950s, 
the plan “has shifted from simple policy 
statements and a single large-scale 
map of future land use, circulation, and 
community facilities, to a more complex 
combination of text, data, maps, and 
time tables.”38  Modern plans have “policy 
sections covering environmental/social/
economic/housing/infrastructure con-
cerns, land classification maps defining 
spatial growth policy, land use design 
maps specifying locations of particular 
land uses, and development manage-
ment programs laying out standards 
and procedures for guiding and paying 
for growth.”39  As result, comprehensive 
plans often include a hybrid of specific 
and general guidance.  The text of the 
plan is as important as any map for ana-
lyzing consistency.  The text of the plan 
can explain how to address issues that 
are not easily depicted on a map, like 
timing and phasing provisions to avoid 
the premature zoning of land and non-
conforming uses.

Wisconsin’s comprehensive plan-
ning statutes reflect the evolving nature 
of comprehensive planning and the need 
to strike a balance between general and 
more detailed coverage of information.  
The statutes specify that the general 
content of a comprehensive plan must 
include, a minimum nine elements.  For 
each of the elements, the statutes pro-
vide some general guidance regarding 

map indicating detailed future land uses.  
This approach was criticized as too rigid.  
Plans evolved to include more general 
policy statements with less specific 
maps.31  

According to Professor Haar, the 
influential early proponent of planning/
zoning consistency, the comprehensive 
plan should be a substantive document 
that states the goals of a locality and 
should serve as a guide for implementing 
legislation.  It should not be excessively 
detailed; rather, it is a “philosophic guide 
to a way of life.”32  

Another major influence on think-
ing about the nature of comprehensive 
planning was T.J. Kent’s book The Urban 
General Plan.  According to Kent, a com-
prehensive plan is:

The official statement of a municipal 
legislative body which sets forth its major 
policies concerning desirable future 
physical development; the published 
general-plan document must include a 
single, unified general physical design 
for the community, and it must attempt to 
clarify the relationships between physi-
cal-development policies and social and 
economic goals.33

A leading text on planning prac-
tice recognizes three characteristics 
of a comprehensive plan—compre-
hensiveness, general, and long range:  
“‘Comprehensive,’ means that the plan 
encompasses all geographical parts of 
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by the American Planning Association as 
part of its “Growing Smart” project uses 
a similar standard and includes some 
additional analytical steps:

The local planning agency shall find 
that proposed land development regula-
tions, a proposed amendment to exiting 
land development regulations, or a pro-
posed land-use action is consistent with 
the local comprehensive plan when the 
regulations, amendment, or action:

(a) furthers, or at least does not 
interfere with, the goals and policies con-
tained in the local comprehensive plan;

(b) is compatible with the proposed 
future land uses and densities and/or 
intensities contained in the local compre-
hensive plan; and 

(c) carries out, as applicable, any 
specific proposals for community facili-
ties, including transportation facilities, 
other specific public actions, or actions 
proposed by nonprofit and for-profit orga-
nizations that are contained in the local 
comprehensive plan.

In determining whether the regula-
tions, amendment, or action satisfies the 
requirements of subparagraph (a) above, 
the local planning agency may take into 
account any relevant guidelines con-
tained in the local comprehensive plan.41

While not interpreting the mean-
ing of “consistency” under section 
66.1001(3) of the Wisconsin Statutes, 
the Lake City Corp. v. City of Mequon 

case is very instructive for interpreting 
what “consistent” means.  The Lake City 
case involved a challenge to the City of 
Mequon’s denial of a subdivision plat 
based on its inconsistency with the City’s 
master plan under oddly worded statu-
tory language in Wis. Stat. § 236.13(1)(c) 
that referenced master plans being 
consistent with official maps.  The court’s 
interpretation in that case is similar to 
the above interpretations of the zoning/
planning consistency.  According to the 
Wisconsin Supreme Court, “[t]he word 
‘consistent,’ according to common and 
approved usage, means ‘in agreement; 
compatible.’ The American Heritage 
Dictionary 402 (3d ed. 1992).  In other 
words, ‘consistent’ means ‘not contradic-
tory.’”42

Under this standard, not every 
detail of a zoning ordinance needs to be 
included in the comprehensive plan to be 
consistent with the comprehensive plan.  
Again, the Lake City case is instructive 
on this issue.  Lake City took the inter-
pretation that “consistency” meant that 
any portion of a master plan that dealt 
with issues not covered by an official 
map is inconsistent with the official map.  
Under this interpretation, the City could 
deny plat approval based upon an ele-
ment contained in a master plan only if 
such element is similarly contained in 
an official map.  The City argued that a 
master plan is consistent with an official 

the questions that must be addressed 
to arrive at the substantive content of 
the element, including the need for data, 
policies, programs, and maps.  The 
Implementation element also allows a 
community to develop an implementa-
tion schedule for actions that may need 
to occur sequentially after the compre-
hensive plan is adopted.  The statutes, 
however, give local governments consid-
erable discretion about the specific detail 
of each element.  In light of the consis-
tency requirement, local governments 
might want to be general in some areas 
and more specific in other areas.  The 
level of detail needs to be a function of 
the planning process -- a process driven 
by the issues in the community and the 
region. 

 
B.	How to determine consistency?

The generally accepted analysis for 
determining consistency recognizes the 
general nature of comprehensive plan-
ning.  The State of California, a pioneer 
in the zoning/planning consistency 
concept, provides the flowing guidance 
for analyzing consistency: “An action, 
program or project is consistent with the 
[comprehensive] plan if, considering all 
its aspects, it will further the objectives 
and policies of the [comprehensive] plan 
and not obstruct their attainment.”40  The 
model state enabling legislation prepared 
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map even if the master plan addresses 
issues not contained in the official map.  
The Court agreed with the City’s interpre-
tation.

Consistency also does not mean 
that the plan is static.  Kent advocated 
an annual review and amendment of the 
comprehensive plan and a major recon-
sideration of the entire plan document 
every ten years.43  Wisconsin’s com-
prehensive planning law follows Kent’s 
views.  Wisconsin law requires that 
the implementation element “include a 
mechanism to measure the local govern-
mental unit’s progress toward achieving 
all aspects of the comprehensive plan” 
(such as an annual review and amend-
ment, suggested by Kent) and that the 
comprehensive plan must be updated 
no less than once every 10 years.44  The 
plan needs to be continually amended as 
conditions change.  Likewise, the proce-
dures for adopting a comprehensive plan 
expressly apply to the adoption of the 
original comprehensive plan and amend-
ments to the plan.45  This approach 
emphasizes the “information assembly 
and display” and “pulse-taking” functions 
of planning to provide the foundation for 
policy formulation by the local legislative 
body.46  
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representative, a number of local 
residents spoke against the project.
They reiterated concerns about the 
project’s impact on their quality of life, 
health and safety.  Many also shared 
the opinion that they had received 
inadequate notice of the proposed 
project and of the hearing.  After a staff 
presentation which included comments 
relating to the possible need of variances 
to setback requirements, the Board voted 
3-1 to grant the conditional use permit.

On appeal, the Court of Appeals 
gave significant deference to the Board’s 
decision and stated that the Court would 
not substitute their digression for that 
of the Board.  Thus, the Court stated 
that the plaintiffs had the burden of 
overcoming the presumption that the 
Board’s decision was a correct one.  

The first issue on appeal was 
whether the Board had the legal authority 
to grant a setback variance as part of 
the conditional use permit process.  The 
plaintiffs argued that to obtain a variance 
an applicant has to establish a hardship 
which is a separate zoning determination 
from the question of whether a 
conditional use permit should be 
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III.  Conclusion

Local plans in Wisconsin have been 
used in challenges to local land use deci-
sions in the past with mixed results.  With 
the advent of the consistency require-
ment after January 1, 2010, comprehen-
sive plans will be a factor in the judicial 
review of land use disputes.  Compre-
hensive plans should therefore play a 
more definitive role in the local decision 
making process.  That is the intent of 
the comprehensive planning legislation.  
Local governments will need to use their 
comprehensive plan as a guide to be 
sure that their decisions do not conflict 
with the provisions of their plan.  If they 
do conflict, the local government has the 
option of amending its plan.    

Endnotes

1The reference is to official mapping under Wis. 
Stat. § 62.23(6) which gives cities, villages, and 
presumably towns with village powers the authority 
to establish official maps by ordinance or resolution.  
Official maps are limited to showing the location of 
existing and planned future streets, highways, historic 
districts, parkways, parks and playgrounds, railroad 
rights-of-way, waterways, and transit facilities.  The 
maps should not be confused with other maps such 
as the zoning map (which a community may refer to 
as the “official zoning map”) or future land use and 
other maps in the comprehensive plan.  The intent 
of the official mapping is to notify property owners 
and others about the future location of these facilities 
and resources and prevent development that would 

interfere with the proper functioning of the facilities 
and resources. 
2The statutory reference is to city, village, town, and 
county subdivision regulations adopted under Wis. 
Stat. § 236.45, and to county plans for the future 
platting of lands outside the limits of incorporated 
cites and villages or for the future location of streets, 
highways, or parkways within towns under Wis. 
Stat. § 236.46.  This statute provides limited official 
mapping authority to counties. 
3The statutory reference is to general county zoning 
ordinances enacted or amended under Wis. Stat. 
§ 59.69, general city or village zoning ordinances 
enacted or amended under Wis. Stat. § 62.23(7), 
general town zoning ordinances enacted or amended 
under Wis. Stat. § 60.61 (town zoning for towns in 
counties where there is not county zoning; adoption of 
village powers is not required), or Wis. Stat. § 60.62 
(town zoning under village powers where the town 
follows Wis. Stat. § 62.23), county shoreland zoning 
under Wis. Stat. § 59.692, village zoning of wetlands 
in shoreland under Wis. Stat. § 61.351, or city zoning 
of wetlands in shorelands under Wis. Stat. § 62.231.  
4Wis. Stat. § 66.1001(3).  This section of the law 
originally stated: “[b]eginning on January 1, 2010, 
any program or action of a local governmental unit 
that affects land use shall be consistent with that local 
governmental unit’s comprehensive plan, including all 
of the following:

(a) Municipal incorporation procedures under s. 
66.012, 66.013, or 66.014.

(b) Annexation procedures under s. 66.021, 
66.024 or 66.025.

(c) Cooperative boundary agreements entered 
into under 66.023.

(d) Consolidation of territory under s. 66.02.
(e) Detachment of territory under s. 66.022.
(f) Municipal boundary agreements fixed by 

judgment under s. 66.027.
(g) Official mapping established or amended 

under 62.23(6).
(h) Local subdivision regulation under s. 236.45 

or 236.46.
(i) Extraterritorial plat review within a city’s or 

village’s extraterritorial plat approval jurisdiction, as 
defined in 	 s. 236.02(5).  

(j) County zoning ordinances enacted or 
amended under s 59.69.

(k) City or village zoning ordinances enacted or 
amended under s. 62.23(7).

(l) Town zoning ordinances enacted or amended 
under s. 60.61 or 60.62.

(m) An improvement of a transportation facility 
that is undertaken under s. 84.185.

(n) Agricultural preservation plans that are 
prepared or revised under subch. IV of ch. 91.

(o) Impact fee ordinances that are enacted or 
amended under s. 66.55.

(p) Land acquisition for recreational lands and 
parks under s. 23.09(20).
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(q) Zoning of shorelands or wetlands in 
shorelands under s. 59.692, 61.351 or 62.231.

(r) Construction site erosion control and storm 
water management zoning under s. 59.693, 61.354 or 
62.234.

(s) Any other ordinance, plan or regulation of a 
local governmental unit that relates to land use.”

This section was amended in 2004 by 2003 Wis. 
Act 233 to clarify what actions need to be consistent 
with a comprehensive plan.  The breadth of the 
consistency language in the original law was a cause 
for concern.  The original language that “any program 
or action of a local governmental unit that affects land 
use shall be consistent with that local governmental 
unit’s comprehensive plan” and the ending clause that 
“[a]ny other ordinance, plan or regulation of a local 
governmental unit that relates to land use” needed to 

be consistent with a comprehensive plan was overly 
broad and ambiguous.  What is encompassed in “any 
program or action . . . that affects land use”?  How 
does a local government determine if an “ordinance, 
plan or regulation . . . relates to land use”?  The 
breadth of the language was particularly problematic 
for local governments that do not engage in any 
programs or actions included in the list (such as 
zoning, official mapping, and subdivision regulations) 
but do engage in activities that might fall within the 
ending clause.  For example, a town might not have 
any ordinances, plans, or regulations other than a 
drive-way permit ordinance.  Is that an ordinance that 
relates to land use?  If it does relate to land use, does 
it make sense for the town to prepare a comprehensive 
plan (with a housing element, economic development 
element, intergovernmental cooperation element, 
utilities and community facilities element, etc.) just 
so the town could make driveway permit decisions 
consistent with a comprehensive plan?

The amended language attempts to simplify 
the consistency requirement by narrowing the 
scope of actions that need to be consistent with 
a comprehensive plan.  The amended language 
is intended to ease compliance with the legal 
requirements of the law.  The amendments should also 
help curtail lawsuits that would have been brought 
as disputing parties attempted to define what actions 
“affect” and “relate” to land use.

It is important to remember, however, that the 
fact that the list of actions that need to be consistent 
with a comprehensive plan was pared down does 
not change the definition of a comprehensive plan.  
Comprehensive plans still need to be comprehensive 
and provide guidance to local governments on a 
wide range of programs--economic development, 
nonmetallic mining, etc.
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May Case Law Update
May 29, 2007

Wisconsin Supreme Court

No significant planning related cases 
to report

Wisconsin Court of Appeals pub-
lished opinions

Tax exempt property
In United Rentals v. City of Madison, 

the Wisconsin Court of Appeals held that 
United Rentals’ personal property is not 
exempt under Wis. Stat. § 70.111(22) 
because the property it rents (construc-
tion equipment and tools) is available for 
rental periods longer than one month. 
The fact that some people rent the equip-
ment for less than one month does not 
allow the equipment to fall under the 
property tax exemption in Wisconsin law 
for personal property held for rental for 
periods of one month or less.

Followup
According to the Baraboo city 

attorney, the Town of Delton v. City 
of Baraboo case reported in the April 
update will not be appealed to the Wis-
consin Supreme Court. The Court of 
Appeals decision is therefore the last 
reported decision on the inapplicability 

of the extraterritorial standards in a city’s 
subdivision regulations determining lot 
size based on the availability of sanitary 
sewer service.

Legislative Update
By Lisa MacKinnon

1000 Friends of Wisconsin

May 18, 2007

Please remember that we will con-
tinue to post these legislative updates 
and other related information on the 
WAPA website’s Law and Legislation 
page for members to access and con-
tinue to personally track the bills that they 
are interested in following more closely.

2007-2009 State Biennial Budget News 

Joint Committee on Finance Exec-
utive Action on May 10th: Non Point 
Program Funding

On May 10th, the Joint Finance 
Committee adopted (13-3) the following 
recommendations for the non point pro-
gram (Department of Natural Resources 
budget item): (a) provide an additional 
$7,000,000 in general obligation bonding 
revenue for the DATCP soil and water 
resource management program; (b) 

provide an additional $5,000,000 bond-
ing revenue for DNR cost-share grants 
for rural landowners (primarily for priority 
watersheds); (c) provide an additional 
$5,500,000 bonding revenue for the DNR 
targeted runoff management (TRM) grant 
program; and (d) provide $4,700,000 
bonding revenue for the DNR urban non 
point source water pollution abatement 
and storm water management program 
and the municipal flood control and ripar-
ian restoration program.

The next Joint Committee on 
Finance Executive Session will be held 
on Tuesday, May 22, 2007, at 10:00 a.m. 
on the 2007-09 biennial budget. The 
meeting will be held in Room 412 East, 
State Capitol. The Executive Session will 
be held on the budgets of the following 
agencies: 

Workforce Development
Commerce -- Economic Develop-

ment
211 Wisconsin Development Fund 

-- Increased Funding
212 Wisconsin Venture Center
213 Economic Development Promo-

tion
214 Restructure Wisconsin Develop-

ment Fund
215 Gaming Economic Development 

and Diversification Grants and Loans--
Repayments



19Wisconsin Chapter, American Planning Association

Appropriation
Commerce -- Housing, Buildings, 

and Environmental Regulation
221 Repeal Requirement to Provide 

Education Regarding Construction Stan-
dards

222 Transfer from the Petroleum 
Inspection Fund to the General Fund and 
PECFA Awards

223 PECFA Payments for Aban-
doned Tank Removal

224 PECFA Alternative Reimburse-
ment Method

225 Aviation Fuel Petroleum Inspec-
tion Fee Refund Reestimate

226 Housing Programs Reestimate
227 Fire Dues Distribution
For more information on the 2007-

2009 biennial budget documents, see:
http://www.doa.state.wi.us/debf/

execbudget.asp
For more information on the activi-

ties of the Joint Committee on Finance, 
see:

http://www.legis.state.wi.us/lfb/jfc.
html

2007 - 2008 Wisconsin Legislative 
Session Bill Tracking

There is one significant legisla-
tive proposal regarding impact fees and 
subdivision regulations to report on since 
the April 2007 update. In addition, I have 
included status updates for previously 

reported bills only if their status has 
changed since the April update. If you 
have been following other legislative bills 
addressed in previous updates, please 
go to the WAPA website’s Law and

Legislation page for links and 
updates or go to the Wisconsin Legisla-
ture’s website at:

http://www.legis.state.wi.us.

NEW LEGISLATIVE PROPOSALS

AB 341 – Making Changes to Impact 
Fees and Subdivision Law

AB 341 is intended to address 
several concerns expressed about the 
changes that were made last session 
by 2005 Wisconsin Act 203, as well as 
making several other changes to subdivi-
sion and impact fee law, as follows:

Restores the ability of municipalities 
to accept a fee in lieu of park land dedi-
cation and improvements, provided that 
the fee bears a rational and proportionate 
relationship to the need for the improve-
ment.

Prohibits a municipality from increas-
ing development related “pass through” 
fees for engineering and legal services 
above the amount that it pays for the 
service.

Extends the time period during 
which impact fees must be used from 
seven years to ten years, and allows for 

a three year extension, provided that 
detailed, written findings are submitted to 
justify the extension.

Clarifies the dates by which fees col-
lected prior to Act 203 must be used.

Changes the time at which impact 
fees must be paid to either a time mutu-
ally agreed to by the parties, or no later 
than the earliest of (a) five years after 
final approval of the development, (b) 
issuance of a building permit, or (c) issu-
ance of an occupancy permit.

Provides that the dedication of lands 
in a subdivision plat for storm water facili-
ties must be accepted when at least 80 
percent of the lots in the subdivision have 
been sold and the storm water facilities 
are certified to be properly functioning.

Status: Introduced on May 16, 2007. 

ASSEMBLY BILLS
None

NEW SENATE BILLS
None

UPDATES TO PREVIOUSLY 
REPORTED ASSEMBLY BILLS

AB 33 - Under current law, a person 
who owns land that has been assessed, 
for property tax purposes, as agricultural 
land and who converts the land’s use 
so that the land may not be assessed 
as agricultural land must pay a pen-
alty to the county in which the land is 

http://www.legis.state.wi.us/lfb/jfc.html 
http://www.legis.state.wi.us/lfb/jfc.html 
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located. The county pays 50 percent of 
the amount of the penalty to the taxa-
tion district in which the land is located. 
Under this bill, the county must pay the 
taxation district’s share of the penalty to 
the taxation district no later than August 
20 of each year.

Status: Assembly amendment 1 
offered by Representative Owens on 
5/2/07.

Assembly substitute amendment 
1 offered by Representative Owens on 
5/7/07. Public hearing held in Committee 
on Rural Affairs on 5/8/07.

AB 36 - Current law requires the 
Department of Natural Resources (DNR) 
to administer a program under which 
counties, cities, villages, towns, and non-
profit organizations receive grants of up 
to 50 percent of the cost for certain proj-
ects relating to tree management such 
as development of ordinances and tree 
inventories. Under this bill, in addition to 
the grants under existing law, DNR

may award grants to any of these 
entities, plus Indian tribes, for the costs 
of saving, removing, or replacing trees 
damaged in a catastrophic storm event in 
an urban area for which the governor has 
declared a state of emergency. This type 
of grant does not require that the recipi-
ent contribute to the costs of saving, 
removing, or replacing the trees 

Status: Public hearing held by the 
Committee on Environment and Natural 

Resources on 5/1/07.
Executive action taken and concur-

rence recommended by committee (Ayes 
5, Noes 0) on 5/3/07.

Enrolled in the Senate on 5/15/07.
AB 93 - This bill provides that, before 

the Department of Natural Resources 
(DNR) may award a grant under the 
Knowles-Nelson Stewardship program 
for the acquisition of development rights, 
it must notify the Joint Committee on 
Finance (JCF). If the co-chairpersons of 
JCF do not notify DNR within a specified 
date that JCF has scheduled a meeting 
to review the proposal, DNR may award 
the grant. If the co-chairpersons notify 
DNR within that specified date that JCF 
has scheduled a meeting to review the 
proposal, then DNR may award the grant 
only upon approval of JCF.

Status: Public hearing held in Com-
mittee on Property Rights on 5/2/07.

AB 170 - Current law requires a 
municipality, including a county, city, vil-
lage, town, or school district, to publish a 
legal notice in a newspaper with paid cir-
culation that is likely to give notice in the 
area or to the person affected. Generally, 
this means a newspaper that has at least 
two years of publication experience in 
the municipality and a paid circulation of 
at least 50 percent of its total circulation. 
This bill allows a municipality the addi-
tional option of posting the notice on the 
Internet site of the municipality.

Status: Fiscal estimate received on 
4/24/07. No fiscal impact expected for 
local governments.

AB 181- Under current law, an 
architect, a landscape architect, a profes-
sional engineer, a designer of engineer-
ing systems, or a land surveyor may 
practice if he or she has a credential 
from the Examining Board of Architects, 
Landscape Architects, Professional 
Engineers, Designers, and Land Survey-
ors (Examining Board). The credential is 
renewed every other year. This bill allows 
the

Examining Board to establish con-
tinuing education requirements that a 
person must satisfy in order to renew his 
or her credential.

Status: A public hearing was held in 
the Committee on Labor and Industry on 
5/2/07.

UPDATES TO PREVIOUSLY 
REPORTED SENATE BILLS

SB 134 - This bill was developed 
and is recommended by the joint leg-
islative council’s special committee on 
municipal annexation. The special com-
mittee was directed to review conflicts 
that arise under current annexation law 
and practice and the consequences of 
those conflicts, including costs to taxpay-
ers and other affected parties, to deter-
mine if there is consensus on means to 
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reduce annexation disputes and encour-
age more boundary cooperation between 
towns and cities or villages.

The bill addresses 1) the determina-
tion of common municipal (city, village, 
and town) boundaries by agreement; 
and 2) the use of alternative dispute 
resolution (ADR) in annexation and other 
boundary disputes.

Status: Fiscal Estimates received 
4/23/07 and 4/25/07 with indeterminate 
state and local fiscal effects. Public hear-
ing held in Committee on Labor, Elec-
tions and Urban Affairs on 5/15/07.

SB 135 - This bill was developed 
and is recommended by the joint leg-
islative council’s special committee on 
municipal annexation. The special com-
mittee was directed to review conflicts 
that arise under current annexation law 
and practice and the consequences of 
those conflicts, including costs to taxpay-
ers and other affected parties, to deter-
mine if there is consensus on means to 
reduce annexation disputes and encour-
age more boundary cooperation between 
towns and cities or villages. Expands 
DOA advisory review beyond populous 
counties.

Status: Fiscal Estimate received 
4/25/07.Would increase state and local 
staff workloads and local costs. Public 
hearing held in Committee on Labor, 
Elections and Urban Affairs on 5/15/07.

If you see a bill of interest to you, 
sign up for the Wisconsin Legislative 
Notification Service that allows anyone to 
track legislative activities on proposals, 
committees, authors and subjects.

For other legislative links and 
resources, please see the list available 
on the WAPA website.


