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The WAPA Newsletter is published electronically four times each year by
the Wisconsin Chapter of the American Planning Association to facilitate
discussion among its members of planning issues in Wisconsin. Correspondence should be sent to:
Nancy Frank, WAPA News Editor
Chair, Department of Urban Planning
School of Architecture and Urban Planning
University of Wisconsin--Milwaukee
P.O. Box 413
Milwaukee, WI 53201-0413
(414) 229-5372
(414) 229-6976 (fax)
Email: news@wisconsinplanners.org
Change of Address: WAPA Newsletter does not maintain the address
lists for any APA publication. All lists are maintained at the national APA
office and are updated and mailed to the chapters each month. If you have
moved, please contact Member Services Coordinator, APA National Headquarters, 122 S. Michigan Street, Suite 1600, Chicago, IL 60603-6107 or call
(312) 431-9100 or FAX (312) 431-9985.
Membership Information: To become a member of the Wisconsin
Chapter of the American Planning Association, simply become a member of
the APA. An application form is provided on the back of this publication. Or
you may opt for Wisconsin Chapter only membership.
Professional Services Directory: Put your business in the newsletter.
Advertising rates are $40.00 per issue or $150.00 per year. Send business
card or camera-ready copy (2 inches high x 3.5 inches wide) to the newsletter editor at the address below. Digital copy may be sent as an attachment
by email to news@wisconsinplanners.org.
Submission of Articles: WAPA News welcomes articles, letters to the
editor, articles from the WAPA districts, calendar listings, etc. Please send
anything that may be of interest to other professional planners in Wisconsin.
Articles may be submitted by mail, fax, or email. Articles may be edited for
readability and space limitations prior to publication. Content of articles
does not necessarily represent the position of APA, the WAPA Executive
Committee, or the editor.
Submit articles by email attachment. Graphics are encouraged
Deadlines:
Winter issue: submit by January 15.
Spring issue: submit by March 15
Summer issue: submit by June 15
Fall issue: submit by September 15

WAPA Executive Committee
President, Gary Peterson, AICP
608-231-1199
plannergary@sustainablegary.com
Past President, Bruce Wilson, AICP
608-831-0433
wilsonplan@gmail.com
Vice Pres. of Prof. Dev., Nancy Frank, AICP
414-229-5372 / 414-229-6976 (fax)
frankn@uwm.edu
Vice Pres. of Chapter Affairs, Brian Ohm,
AICP
608-262-2098 / 608-262-9307 (fax)
bwohm@facstaff.wisc.edu
Secretary, Lawrence Ward, AICP
608-342-1713 (office) / (608) 342-1220 (fax)
wardla@uwplatt.edu
Treasurer, Connie White
608-294-5006 / 608-259-0084 (fax)
cmwhite@hntb.com
Director at Large, Carolyn Esswein, AICP,
414-266-9221 / 414-259-0037 (fax)
Carolyn.Esswein@graef-usa.com
Director at Large, David S. Boyd, FAICP
608.356.2771 / 800.362.4505 phone
608.356.2770 fax
dboyd@msa-ps.com
N.W. District Representative
Dennis Lawrence, AICP
715-849-5510 x304 / 715-849-5110 (fax)
dlawrence@ncwrpc.org
S.E. District Representative
Maria Pandazi, AICP
414-286-5836
maria.pandazi@milwaukee.gov
N.E. District Representative
Allen Davis, AICP
920-236-5053
adavis@ci.oshkosh.wi.us

S.W. District Representative
Kathleen Spencer, AICP
608-609-1355
klanespencer@uwalumni.com
Planning Official Development Off., Anna
Haines
715-346-2386 / 715-346-4038 (fax)
ahaines@uwsp.edu
Or contact Becky Roberts
rroberts@uwsp.edu
Certification Maintenance Coordinator
Linda Stoll
UW - Stevens Point
715-346-4853 / 715-346-4038 (fax)
linda.stoll@uwsp.edu
WAPA Conference Coordinator
Jessica Barman
MSA Madison Office
608-242-6609
jbarman@msa-ps.com
Student Representatives
UW - Madison
Lara Rosen
608-217-1026
lkrosen@uwm.edu
UW - Milwaukee
Nicole Ernst
njernst@uwm.edu
National Officers
APA National—Washington: (202) 8720611
APA National—Chicago: (312) 431-9100
American Institute of Certified Planners
(202) 872-0611
www.planning.org

Visit the APA - Wisconsin webpage for up-to-date news and
information between issues of the the APA-WI Newsletter.
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publica on to guide ongoing and future zoning,
planning, and conserva on eﬀorts. Ci zens,
environmental groups, and consultants can also
use the publica on in their eﬀorts to evaluate
and improve local land use and wetland policies.
WWA’s publica on provides a variety of
recommenda ons for local governments to consider, adopt, and implement at their discre on.
It also includes ps to help local governments
more eﬃciently administer local wetland protec on policies and address longstanding local
wetland protec on challenges.
The recommenda ons are based on findings
from recent research where WWA reviewed the
zoning and subdivision ordinances of Wisconsin’s
15 Coastal Coun es and evaluated how these
coun es use land use policies to facilitate wetland protec on. Though the research focused
on coastal coun es, the findings and recommenda ons have applica ons for coun es, ci es,
villages and towns across the state.
The research and recommenda ons were
completed with grant support from the Wisconsin Coastal Management Program and in collabora on with numerous partners, including the
Center for Land Use Educa on and the Wisconsin
County Code Administrators. Land Use and Wet-

lands: Zoning OpportuniƟes to Improve Wetland
ProtecƟon can be viewed or downloaded for free
from WWA’s Land Use and Wetlands web-page
at: www.wisconsinwetlands.org/localgovs.htm
Ques ons about the recommenda ons or
how Wisconsin Wetlands Associa on can help
your community protect local wetlands should
be directed to Policy Specialist, Kyle Magyera at
608-250-9971 / kyle.magyera@wisconsinwetlands.org.

Planners Associa on (APA - WI) is solici ng
expressions of interest from APA - WI members
to be candidates for the following elec ve
oﬃces:

Wisconsin Wetlands AssociaƟon is dedicated
to the protecƟon, restoraƟon and enjoyment of
wetlands and associated ecosystems through
science-based programs, educaƟon and advocacy. WWA is a non-profit 501(c)(3) organizaƟon.

Responsibili es of Chapter President include:
develop the annual Chapter budget, call meetings, appoint commi ees, represent the Chapter
at the na onal level and act as spokesperson for
the Chapter on the state level.
Responsibili es of the Vice-President for Professional Development include: maintain AICP
Status, mentor and advise Wisconsin planners
preparing to take the AICP Exam and coordinate
with University planning degree programs
Responsibili es of the Secretary include:
prepare minutes of mee ngs, maintain Chapter
records and assist in the conduct of Chapter elecons.
Responsibili es of the At-large Representa ve for Membership include: promote
membership in APA and the Chapter, maintain
membership reports and advocate for the planning profession.
Responsibili es of the Northwest District
Representa ve include: be a vo ng member of
the Chapter Execu ve Commi ee, serve as the
liaison between District Members and the Execuve Commi ee and coordinate District program
ac vi es.

Nominations
are Open
Announcement of
2011 Election of
APA - WI Officers

Please be advised that the Execu ve Commi ee
of the Wisconsin Chapter of the American

P

reserve the Past,
Manage the Future.
Municipal Economics & Planning
specializes in helping communities
realize their vision for high-quality
infrastructure and services by
providing sound fiscal, economic,
and planning advice.

Protect
Your Assets.

Prioritize
Your Spending.

Plan

Your Future.
Economic, Fiscal & Planning Consultants for Local Governments

Visit us on the web at: www.ruekert-mielke.com/MEP
Waukesha 262.542.5733 • Madison 608.819.2600 • Kenosha 262.953.2650

• Chapter President
• Vice President for Professional Development
• Secretary
• At-large Representa ve for Membership
• Northwest District Representa ve
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If you are interested in running for any of the
above oﬃces, please contact:
Bruce B. Wilson, Chair
2011 WAPA Nomina ng Commi ee
wilsonplan@gmail.com
Expressions of interest are desired by no
later than June July 11, 2011.
Learn more about advertising in the
WAPA Newsletter.
Contact Nancy Frank
frankn@uwm.edu

Putting Your Highway
on a Diet
Planners are familiar with roads that need
to bulk up to meet increasing traﬃc demands.
The opposite planning issue can occur in localies where a bypass has removed traﬃc or other
significant land use changes have drama cally
reduced traﬃc levels. In this case, the road may
need to go on a diet, losing “weight”—or girth,
at least.
Eau Claire put U.S. Highway 53 on a diet this
spring. A year ago, the planning began with the

announcement that: “The reduc on in traﬃc and
func on provides a unique opportunity through
the road reconstruc on to address many of the
deficiencies that currently exist along the roadway.”

History of US-53
US-53 opened originally in 1926-1927.
Stretching from La Crosse to Duluth, Minnesota,
US-53 started as a two-lane gravel road and was
slowly converted to a full asphalt freeway. The
most recent project to decrease conges on was
the building of a bypass around the City of Eau
Claire in 2006. The subsequent decline of traﬃc
on the former highway became a great opportunity for the people of Eau Claire to create a new
vision for their downtown area.

Road Diet: Six-Lanes Recommended
to Become Four

collabor ate
f or mulate
innova t e
urban design
site development
comprehensive plans/updates
downtown revitalization
redevelopment plans
form-based zoning
corridor studies
town & neighborhood plans

planning
www.graef-usa.com

What was formerly known as US-53 became
simply Has ngs Way in 2006. The six-lane main
thoroughfare of Eau Claire, Has ngs Way saw a
reduc on of more than half of all cars between
2003 and 2008. The car count along one sec on
had averaged 48,300 in 2003 but only averaged
21,100 in 2008.
In the wake of the change, the ChippewaEau Claire Metropolitan Planning Organiza on
studied the future of Has ngs Way. The MPO
projected that future traﬃc on US-53 would be
no more than 30,300 cars per day. With a threshold of 35,000 cars needed for to jus fy a six-lane
highway, US-53 was ripe for a road diet.
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Public Participation Included from the Beginning

f ishinJ
lessons
When Middleton, Wisconsin needed a sustainability
plan, MSA offered training. We helped them develop
a system that fosters continual improvement as the city
grows—a system that they can implement and renew
on their own. Instead of giving them sustainability, we
taught them how to pursue it with a dynamic system.
Instead of giving them fish, we taught them how to
catch their own.

More ideas. Better solutions.

www.msa-ps.com

800.446.0679

In a nego ated agreement, the city opted to take a lump sum payment for WisDOT to redevelop the corridor which came with addi onal
flexibility in what could be planned. With the amount of pavement so much
greater than what was needed, ci zens and planners saw an opportunity to
enhance their downtown. With a well thought-out plan needed for Has ngs
Way, planners moved into ac on to ensure the best results for the project.
“We included public par cipa on from the very beginning,” says
Brian Amundson, City Planner for Eau Claire. “Even before we created
possible designs, we wanted to know what the people of Eau Claire really
wanted.”
Their mission statement for the project included a desire for a mul modal approach that served the needs of adjacent land uses, a walkable and
sustainable neighborhood, and rela ng to the community quality of life for
all users.
“We wanted to make sure that all diﬀerent perspec ves were
included and considered.”
US-53 to Has ngs Way
Planners proposed three alterna ves with varying features. One
example even oﬀered two roundabouts. A er input from the public as well
as local cyclists and businesses, an alterna ve was finally agreed upon. The
new design called for the six-lane road to be reduced to four-lanes, and the
addi on of oﬀ-road bicycle and pedestrian trails.
“The first thing you’ll no ce is a massive reduc on of
pavement,”Amundson remarked. “With turning lanes, you had some NineLane sec ons before. Now, there is a maximum of six lanes.” Another
notable feature is the oﬀ-road bicycle and pedestrian paths that integrate
mul ple modes of transporta on into one corridor—Complete Streets style.
“All of this was done within the exis ng pavement. No new extra land was
required.”

Road Diets and Safety
The plan in Eau Claire is a growing trend of “Road Diets” that are taking
place across the United States. With the needs for roads changing, it has
been shown that reducing the size of roads leads to fewer accidents. A report
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by the Federal Highway Administra on showed
a reduc on in crash frequency of 19-47% when
reducing lanes.

the world via APA - WI.

Road Diets and Their Planning

The two exis ng listservs aﬃliated with APA
– WI con nue to be used, and used regularly
by members and my other planning-related
professionals around Wisconsin. The oﬃcial,
closely-moderated listserv is wapalist@lists.
wisconsinplanners.org. APA – WI uses this list to
communicate chapter-specific informa on to its
members, including elec on informa on, conference event informa on, legisla ve updates, and
other ma ers of that the President approves for
distribu on to the members.
The other, unoﬃcial APA – WI listserv is
wapamembers@uwm.edu. This list is also
moderated to keep out spam, but it is open to
anyone, not just APA – WI members. With several hundred planners on the list, planners use
it to post ques ons like this recent post: “Does
any municipality prohibit decks in the front yard?
If so, could you forward your code sec on and
comment how enforced.” Informa on about
subscribing to “wapamembers” is available on
the APA – WI website at h p://wisconsinplanners.org/members.html. Beginning in June, an
archive of posts will be created of pos ngs so
that you can browse for things even a er you
lose track of the original email or follow a threat
in a more logical order than by reading your
email. Go to h p://listserv.uwm.edu/pipermail/
wapamembers/

Because many have never heard of shrinking
a road before, people unfamiliar with the process
can become concerned. Amundson experienced
some of that during their planning for Has ngs
Way. “For Eau Claire, the biggest concern was
making sure to address the needs and concerns
of various diﬀerent people in the community.
Even now there are some final things being
ironed out, but in the end, I think we got it right.”
Reconstruc on of Has ngs Way is scheduled to
be finished this fall.
For more informaƟon about US-53 and
HasƟngs Way you can find more informaƟon at
hƩp://www.sehinc.com/online/eauclaire.

APA - Wisconsin
Launches Social Media
You may have received an email recently
invi ng you to par cipate in APA – Wisconsin’s
“LinkedIn” group. This is just one of a number of
eﬀorts taken in the last few months to increase
the opportuni es for APA – WI members to stay
informed and in touch—both with the Execu ve
Commi ee and with each other.
Let’s review the electronic communica on
op ons that APA – WI uses or that are available
for you to communicate with other planning
professionals in Wisconsin and, frankly, around

The Old Standbys—Listservs

LinkedIn
The newest presence in APA – WI’s social
media campaign is our new LinkedIn group.

You probably received an email invi ng you to
par cipate. We are in the learning mode on how
to adjust the se ngs to best meet the needs of
members in the LinkedIn group. If you have concerns about the se ngs or sugges ons, please
send those to Nancy Frank at frankn@uwm.edu.
During the summer, the LinkedIn site is likely to
be fairly inac ve—as far as the newsle er and
website staﬀ pos ng items there. But you can
already start to use it to communicate with each
other. And when the APA – WI assistant editor,
David Boehm, returns from his summer internship in D.C., you can expect items to be regularly
posted on LinkedIn.

Facebook
APA – WI established it Facebook presence
this winter. However, we have not publicized it
a lot, and we currently have just 12 people who
“Like” the site.
To find our Facebook page, just go to the APA
– WI website, www.wisconsinplanners.org, and
look for the Facebook logo near the bo om of
the page.

“Building Relationships with a Commitment to Client Satisfaction
through Trust, Quality and Experience.”
s 0LANNING  $EVELOPMENT
s #IVIL %NGINEERING
s 4RANSPORTATION %NGINEERING
s -UNICIPAL %NGINEERING

Madison, WI 608.848.5060
Milwaukee, WI 262.513.0666
Kenosha, WI 262.925.8367

www.jsdinc.com

s 3TRUCTURAL %NGINEERING
s 7ATER 2ESOURCES
s ,ANDSCAPE !RCHITECTURE
s #ONSTRUCTION 3ERVICES
s 3URVEYING  -APPING
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APA-WI Endowment Donation Card
The APA-WI board established an endowment fund to support scholarships
for students attending either of the accredited masters degree programs in
planning in Wisconsin: UW - Madison and UW - Milwaukee.
APA-WI invites members to contribute to the endowment fund as a way to
support the next generation of planners in Wisconsin. Just return this pledge
form to APA-WI Treasurer Connie White with your contribution.

Name____________________________________________________________
Address__________________________________________________________
State_____________ Zip_________

Pledge Amount ____________________________________________________
Send to:

Connie White
APA-WI Treasurer
HNTB
10 W. Mifflin Street, Suite 300
Madison, WI 53703

www.wisconsinplanners.org
New Publication:

Your gift is tax deductible.

City___________________________

APA - WI between conferences and other events.
During the academic year, David supplements
the APA - WI newsle er page by pos ng stories
from newspapers around the state concerning
planning issues.

Make check payable to
Wisconsin Chapter, American
Planning Association

Of course, the more people who connect to
our site, the more dynamic and useful the site
will be to members. If you are a regular user of
Facebook, please navigate to our page and hit
the Like bu on.

APA – WI Website
Of course, the website will likely con nue as
the way that most members stay in touch with

Highlights in the History
of the Development of
Land Use Law in Wisconsin
Richard Lehmann, a long- me APA - WI
member and former board member, has produced a brief history of the development of land
use law in Wisconsin. The nine-page publica on
will be posted on the APA-WI website. Wisconsin
is fortunate to have this compila on of some of
the key events in the development of Wisconsin’s
land use regulatory framework.
Topics include: the development of the
93-acre suburban style “Garden Homes” in
Milwaukee in the early 1920s, the role of Jacob
H. Beuscher, a law professor at UW Law School
who wrote the first casebook for law students
and a orneys on land use law, Wisconsin’s
influen al Task Force on Water Pollu on in 1965,
the poli cs of land use reform in the 1970s, and
the development of Wisconsin’s comprehensive
planning law in the 1990s.
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NORTHEAST SIDE
COMPREHENSIVE PLAN
&LW\RI0LOZDXNHH6RORPRQ&RUGZHOO%XHQ]
6WXGLR7HUU\*XHQ6%)ULHGPDQ
0DLQWDLQLQJ D YLWDO DQG GLYHUVH QHLJKERUKRRG
DVDSODFHWROLYHZRUNSOD\DQGFHOHEUDWHZDV
D NH\ YLVLRQ RI WKH SODQ  *UHHQ LQLWLDWLYHV DUH
LQWHJUDWHGWRHQKDQFHWKHH[LVWLQJHQYLURQPHQW
DORQJZLWKSULRULWLHVIRUKLVWRULFSUHVHUYDWLRQDQG
HFRQRPLFJURZWK+RXVLQJYDULHW\FKRLFHVDQG
TXDOLW\FRQWULEXWHWRWKHLPDJHRIWKHDUHD

BROOKFIELD COMPREHENSIVE PLAN

WEST ALLIS COMPREHENSIVE PLAN

&LW\RI%URRNÀHOG9DQGHZDOOH $VVRFLDWHV
(QJEHUJ$QGHUVRQ6WUDQG$VVRFLDWHV

&LW\RI:HVW$OOLV
*5$()

%URRNÀHOG·VYLVLRQIRUWKHQH[W\HDUVLQFOXGHV
SUHVHUYLQJ WKH KLJK TXDOLW\ QHLJKERUKRRGV
HQKDQFLQJ WKH JUHHQZD\ FRUULGRUV DQG
WDUJHWLQJ LQYHVWPHQW DUHDV IRU HFRQRPLF
JURZWK   7KH HPSKDVLV LV RQ PDLQWDLQLQJ D
EDODQFHG FRPPXQLW\ ZKLOH UHVSRQGLQJ WR
HPHUJLQJWUHQGVDQGLVVXHVRIVXVWDLQDELOLW\DQG
UHJLRQDOLVP

5HGHYHORSPHQWSODQVZHUHWKHIRFXVRIWKH:HVW
$OOLV&RPSUHKHQVLYH3ODQZLWKDUHDVLGHQWLÀHG
IRUFKDQJH3ODQVUDQJHGIURPLQGLYLGXDOEORFNV
WR ODUJH FRUULGRU WUDQVIRUPDWLRQV 3UHVHUYLQJ
WKH UHVLGHQWLDO QHLJKERUKRRGV DQG PL[HGXVH
FRUULGRUV EDODQFHG ZLWK QHZ KRXVLQJ FKRLFHV
DQGHFRQRPLFLQLWLDWLYHVWKH&LW\ZLOOFRQWLQXH
WRWKULYHDVDKLJKTXDOLW\XUEDQFRPPXQLW\

La Casa de Esperanza Campus Master
Plan, UW Milwaukee Student Project

GREENBUSH & VILAS NEIGHBORHOOD
PLANS: REVITALIZATION STRATEGY

-RH3HWHUDQJHOR&ROLQ)OHPLQJ
Justin Ballweg, Chris Guzek, Brian Schweigl

&LW\RI0DGLVRQ&XQLQJKDP*URXS8UEDQ
$VVHWV0DWW:DFKWHU'LPHQVLRQ'HYHORSPHQW

7KHVWXGHQWVZRUNHGZLWK/D&DVDGH(VSHUDQ]D
WRGHYHORSDPDVWHUSODQWRPHHWWKHLUSODQQHG
JURZWK7KHYLVLRQFUHDWHVDFRPSDFWFRKHVLYH
FDPSXV ZKLOH DFFRPPRGDWLQJ WKH FKDOOHQJHV
RIWKHVLWH6KRUWWHUPDQGORQJWHUPVWUDWHJLHV
LGHQWLI\SKDVLQJRSSRUWXQLWLHV

7KH 5HYLWDOL]DWLRQ 6WUDWHJ\ LV D VXSSOHPHQW
WR WKH QHLJKERUKRRG SODQV ZLWK DQ HPSKDVLV
RQ LPSOHPHQWDWLRQ  6WUDWHJLHV LQFOXGHG VPDOO
PHGLXPDQGODUJHVFDOHLQYHVWPHQWVWKDWIRFXV
RQ UHGHYHORSPHQW LQFOXGLQJ JUHHQ VWUHHWV DQG
SXEOLFDPHQLWLHV

2011
CHAPTER
AWARDS
EXECUTIVE BOARD
SERVICE AWARDS
Diana Schultz
Northeast District Rep, 2008 - 2009
Nikki Jones
Southeast District Rep, 2007 - 2010
Dan Rolfs
Southwest District Rep, 2004 - 2010
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Law Update
Court Decisions
BRIAN W. OHM, JD, VICE-PRESIDENT OF CHAPTER AFFAIRS
C/O DEPT. OF URBAN & REGIONAL PLANNING, UW-MADISON
925 BASCOM MALL
MADISON, WI 53706
BWOHM@WISC.EDU
LARA ROSEN, M.S. CANDIDATE
THIS SUMMARY.

IN

URPL,

CONTRIBUTED TO

A summary of published Wisconsin court
opinions decided during the month of May
related to planning.

Wisconsin Supreme
Court Opinions
90-day Period of Appeal Applies to
Special Assessments
In Emjay Investment Co. v. Village of Germantown, 2011 WI 31, the Wisconsin Supreme
Court addressed the issue of whether an appeal
of a special assessment can be filed a er the
90-day appeal period specified in Wis. Stat. §
66.0703(12)(a) has passed.
The case involved a special assessment
issued to Emjay Investment Company (Emjay),

which owned two parcels of land in Germantown un l 2007. In the late 1990s, Menard, Inc.
(Menard) submi ed a development plan to the
village of Germantown for a proposed retail
development that would require several significant road improvements, including widening
of the road and reconstruc on of an intersecon. Menard agreed to install and ini ally pay
for the improvements, while the village agreed
to par ally reimburse Menard through special
assessments levied against benefi ed properes, which included the parcels owned by Emjay.
Menard significantly completed construc on of
the improvements by the end of 2003. In June
2004, Germantown adopted its Final Resolu on
levying the special assessments, explicitly ci ng
its authority to do so as pursuant to Wis. Stat.

§§ 66.0701 and 66.0703. The Final Resolu on
provided that the special assessments would be
deferred with interest un l commercial development or redevelopment of the property, and was
mailed to all interested property owners in July
2004.
When Mark and Donna Lohmann, the
owners of Emjay, sold Emjay’s two parcels in
2007, they received two le ers of special assessment by Germantown, and were required to
deposit funds in escrow to cover the special
assessment costs. In May 2008, Emjay filed a
no ce of appeal against Germantown, requesting a judgment annulling the assessments.
Germantown requested that the circuit court
dismiss Emjay’s appeal and complaint because
the 90-day period of appeal had long passed. The
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Court of Appeals aﬃrmed.
Emjay pe oned the Supreme Court for
review, claiming that its failure to comply with
the 90-day period of appeal specified in Wis.
Stat. § 66.0703(12)(a) was irrelevant because the
appeal could proceed under Wis. Stat. § 893.72.
The Supreme Court disagreed unanimously and
aﬃrmed the Court of Appeals’ decision.

Litigation Expenses in Eminent
Domain Cases
In Klemm v. American Transmission Co.,
2011 WI 37, the Wisconsin Supreme Court
addressed the issue of whether li ga on
expenses should be awarded to property owners

in condemna on proceedings under the nego ated price procedure.
ATC ini ated condemna on proceedings
against Mark and Jeanne Klemm for an easement
to construct an electrical transmission line across
their property. The Klemms agreed to convey
the easement for the price originally nego ated
by ATC. They then filed an appeal and pe on
with the judge of the Marathon County circuit
court, who referred the ma er to the county
condemna on commission. Following the commission’s award of just compensa on, ATC and
the Klemms nego ated a se lement for compensa on for the easement, which provided that
neither party would appeal the commission’s
award but that the circuit court would determine

urban design and planning
Neighborhood Plans, Form-Based Codes, Districts and Downtown Plans,

whether the Klemms were en tled to li ga on
expenses.
The Klemms filed a mo on seeking an order
awarding li ga on expenses. Wisconsin Statutes
provide for an award of li ga on expenses in
cases where a jurisdic onal oﬀer has been made.
Since this case followed a nego ated price procedure, no jurisdic onal oﬀer was made. The
circuit court interpreted the Statutes to find that
the Klemms were en tled to li ga on expenses.
ATC then filed an appeal. The Court of Appeals
reversed the circuit court’s decision, ruling
that the Klemms were not en tled to li ga on
expenses because there was no jurisdic onal
oﬀer.
Upon reviewing the case, the Wisconsin
Supreme Court reversed the Court of Appeals’
decision, finding that the statutes allowing the
recovery of li ga on expenses also applied to
those who follow the nego ated price procedure.
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Injunctive Relief Not Necessary
for Recovery of Bid Preparation
Expenses Under Town Competitive
Bidding Law
When the Town of Phelps sought bids to
repair its town hall in 2008, the ming of its
no ces violated Wisconsin’s compe ve bidding
law for towns found in sec on 60.47 of the Statutes. The Town repeatedly changed the project’s
scope during the no ce period, and the Town’s
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engineering firm sent updated specifica ons to
some poten al bidders but not others. North
Twin Builders received final specifica on changes
only two days before bids were due, and though
the firm tried to incorporate changes, its bid was
ul mately denied. North Twin Builders filed a
mo on for temporary injunc on, but withdrew
its request for a restraining order a er acknowledging that significant progress had been made
on the project.
The Town filed a mo on to dismiss and, later,
a mo on for summary judgment, asser ng that
controlling case law required that a disappointed
bidder obtain injunc ve relief before recovering
the cost of its unsuccessful bid prepara on. The
circuit court denied both mo ons, concluding
that exis ng case law had made no such determina on and that the public interest is served
allowing unsuccessful bidders to recover costs of
prepara on when the compe ve bidding statute has been violated. The Town appealed the
circuit court’s denial of its summary judgment
mo on, and the Court of Appeals aﬃrmed the
circuit court’s judgment.
The case, North Twin Builders v. Town of
Phelps, is recommended for publica on.

Town May Not Impose Special
Assessment for Trail
In May 2008, the Town of Menasha charged
David and Susan Hildebrand a special assessment
for the installa on of an asphalt trail abu ng
their commercial property. Wisconsin law allows
a municipality to levy and collect special assessments when special benefits are conferred on
that property. The Hildebrands challenged the

assessments arguing the trail did not confer any
special benefit on their property. The Court of
Appeals agreed, finding that the primary purpose
of the trail was to complete the trail system in
Winnebago County, thereby conferring a general
benefit shred by everyone in the community and
not a special benefit to the Hildebrand property.
The Court nullified the special assessment.
The case, Hildebrand v. Town of Menasha, is
recommended for publica on.

Dismissal of Inverse Condemnation Claim for Damage Due to Deep
Tunnel Project Upheld
Bostco LLC and Parisian, Inc. (Bostco) sued
the Milwaukee Metropolitan Sewerage District
(MMSD) for damages to the Boston Store in
downtown Milwaukee. Bostco charged that the
ground under the Boston Store had been dewatered due to MMSD’s negligent maintenance
and opera on of the Deep Tunnel, an extensive
sewage and stormwater tunnel running 300 feet
below downtown Milwaukee. Bostco’s amended
complaint against MMSD included claims of
negligence, con nuing nuisance, inverse condemna on, and excava on protec on. At trial,
Bostco only prevailed on the negligence claim.
Both par es filed post-verdict mo ons. The court
reversed several findings from the original jury
trial and upheld others, including the dismissal of
the inverse condemna on claim.
Bostco appealed several of the trial court’s
decisions, including its denial of inverse condemna on. The Court of Appeals upheld the trial
court’s dismissal of Bostco’s claim for inverse

condemna on. It argued Bostco had failed to
demonstrate that MMSD had either physically
occupied its property or prevented it from leasing the property or u lizing the building for its
intended purpose.
The case, Bostco, LLC v. Milwaukee Metropolitan Sewerage District, is recommended for
publica on.

Conditional Use Permit Unenforceable If Zoning District Revised to
Exclude the Conditional Use
In Hussein v. Village of Germantown Board
of Zoning Appeals, the Wisconsin Court of
Appeals addressed the issue of whether a condi onal use permit (CUP) remains enforceable
a er a municipality amends its zoning code to
remove the condi onal use that is the basis for
the CUP from the zoning district at issue.
In 1973, Germantown Auto Sales received a
condi onal use permit (CUP) for car sales, repair,
and service. The CUP limited the number of cars
for sale to 25. In 1988, the village eliminated
selling cars as a condi onal use in general business districts. Under this zoning change, Ger-
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mantown Auto Sales’ used car lot became a legal
nonconforming use.
Hussein acquired Germantown Auto Sales
in 2002 and by 2009 wanted to increase the
number of parked cars allowed on the property. He requested that the village rezone the
property as a “highway business district,” which
would allow car sales as a condi onal use, and
if so granted, give him a CUP for an expanded
opera on. The village denied his requests
and demanded that he comply with the 1973
CUP. Hussein went before the Zoning Board
of Appeals, which held that the 1973 CUP s ll
applied and that Hussein could not ask for an
amendment to the 1973 CUP nor could the
village further restrict the terms of the CUP. Hussein contested the Board’s decision in the circuit
court, which reversed the Board’s decision.
The Board appealed the circuit court decision. The Court of Appeals decision reviews
the basic law of zoning -- permi ed uses allow
uses as a ma er of right while condi onal uses
allow uses but only in a controlled manner, and
a legal nonconforming use is when there is an
ac ve and actual use of the land and buildings
which existed prior to the commencement of the
zoning ordinance that banned the use and which
has con nued in the same or a related use un l
the present.
Applying these concepts to the present case,
the Wisconsin Court of Appeals found that the
1988 zoning changes, which had eliminated car
sales as a condi onal use, had the eﬀect of both
voiding the 1973 CUP and transforming Germantown Auto Sales into a legal nonconforming use.
The village therefore could not enforce the 1973
CUP. As a legal nonconforming use, Germantown
Auto Sales could con nue opera ons in accor-

dance with the historical use of the property.
The Court of Appeals noted that if there is an
iden fiable change in the legal nonconforming
use, the enlargement is illegal. But if the expansion is a result of a mere increase in the historically allowed use, the expansion will be allowed
subject to nonconforming use law.
The case is recommended for publica on.

In Takings Case, Uneconomic Remnant Issue Must Be Addressed
Before Compensation
American Transmission Co., LLC (ATC) took
part of the property of the Wallers to construct
a high voltage transmission line. The Wallers
contested the par al taking, alleging that it had
rendered their remaining property an “uneconomic remnant” as defined in the Wisconsin
Statutes. The Wallers argued that ATC was therefore required to pay them full compensa on for
the property. The case was split into two parts;
the first dealt with the uneconomic remnant
issue and the other dealt with the just compensa on issue. The circuit court postponed hearing
the uneconomic remnant case un l a er the
jury reached a verdict in the just compensa on
case. Because the jury decided that the value of
the property was s ll greater than $0, the circuit
court dismissed the uneconomic remnant claim.
The Wallers appealed. In an earlier case, the
Court of Appeals decided that the uneconomic
remnant issue must be resolved prior to the
addressing the compensa on issue. The Court of
Appeals then remanded the case to the circuit
court to determine whether the proposed par al

taking would result in an uneconomic remnant.
The circuit court, however, ordered that a jury
determine the amount of damages prior to
resolu on of the uneconomic remnant issue. The
Wallers appealed again, and the Court of Appeals
again reversed and remanded the case to follow
the proper procedure.
The case, Waller v. American Transmission
Co., is recommended for publica on.

Legislative Update
BY STEVE HINIKER, 1000 FRIENDS
APA - WI LEGISLATIVE ANALYST

OF

WISCONSIN

Wisconsin Budget as
Passed
Changes Related to Transportation
1. Eliminates bonding authoriza on for
Kenosha-Racine-Milwaukee commuter train.
2. Increases spending on major highway projects by $348 million.
3. Modifies the defini on of a major highway
project from projects that cost more than $5 million to two types of projects:
Capacity expansion projects that cost more
than $30 million
Any project cos ng more than $70 million
(This gives the administraƟon more ability to
build highways without legislaƟve approval.)
4. Approves the Governor’s recommended
funding for major highway development,
5. Approves funding for the I-94 North-South

Legi
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freeway and Zoo Interchange.
6. Increase funding for highway rehabilita on
by $7,000,000 (2011-12) and $28,000,000 (201213) for state highway rehabilita on.
7. Decrease discre onary funding of local
road improvement by $5,000,000; deletes provision that would add $5,000,000 to country road
projects, but maintains the increase for town
roads.
8. The proposed limita on on appeals and
li ga on expenses in eminent domain proceedings was deleted.
9. The provisions added by the Joint Finance
Commi ee that would place restric ons on the
ability of local governments to use their own
workforce to perform highway improvement or
public construc on projects were deleted. Modifies current law to prohibit a county from using
its workforce to perform improvement on a highway outside of its jurisdic on unless a por on of
the highway is within the county doing work and
it extends no further than the adjoining coun es
and/or the highway is within a municipality that
is at least par ally within the working county.
The county is also prohibited from using its
workforce for a city with a popula on over 5,000
except under limited circumstances.
"8"3%8*//&3
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10. Prohibits a local government from using
its workforce to perform construc on/infrastructure projects for a private en ty.
11. The provision added by the Joint Finance
Commi ee that would place new restric ons on
the ability of coun es to use their own workforce
to perform highway improvement projects was
deleted. Current law restric ons with regard to
use of a county workforce remains however.
12. DoT is no longer able to designate a local
government as its agent on behalf of the state to
perform bidding, contrac ng, and oversight for
highway projects.
13. Decrease funding in 2012-2013 by
$15,000,000 (as recommended by the Joint
Finance Commi ee) for the state highway maintenance program to return to the level of funding proposed by the Governor. Funding in 2012
-2013 would revert to the level proposed by the
Governor.
14. Deletes the provision added by the Joint
Finance Commi ee that would eliminate the
DoT’s ability to designate a local government
as its agent on behalf of the state to perform
bidding, contrac ng, and oversight for highway
improvement.

15. Lengthy modifica ons to the current law
that exempts soil/gravel/stone excava on sites
from local zoning ordinances dependent on certain condi ons.

Changes from Original Governor Walker
Budget
1. Eliminates Regional Transporta on
Authori es.
2. Increases funding to the bicycle and
pedestrian facili es program by $1,000,000 totaling $3,720,000 annually when added to base
funding.
3. Provides $2,500,000 annually to supplement the costs of paratransit service.
4. Deletes transit workers from the collec ve
bargaining changes so that the federal funding of
$46 million is not aﬀected or jeopardized.
5. Establish a Transporta on Finance and
Policy Study Commission to inves gate future
financing of transporta on.
6. Clarifies the expedited review procedure while dele ng the passive review process,
approves the recommenda on for four major
highway projects, and maintains current law TPC
policy.
7. Reduce funding by $2,000,000 (2011-12)
and $8,000,000 (2012-13) for the general transporta on aid program for county payments.
Reduce the statutory distribu on for county
payments from $102,615,600 to $94,615,600 for
2012 and therea er.
8. Blocks auto-sales tax revenue from being
deposited in the transporta on fund instead of
the general fund. Transfers at least $35,127,000
annually from the general fund to the trans-

porta on fund along with a separate sum of
$125,000,000.
9. A provision that would switch funding for
the Mass Transit Aid Program from the transporta on fund to the general fund is deleted.
Increases funding by $106,478,300 while reducing GPR funding by the same amount

DNR – Air, Waste, and
Contaminated Lands
Changes from current law
1. The DNR may not enforce and provision
of an administra ve rule establishing nonagricultural performance standards for runoﬀ from
urban areas, excluding performance standards
for new development or redevelopment if the
provision specifies a percentage reduc on in
total suspended solids exceeding 20% from no
controls that are to be achieved by a poli cal
subdivision holding a WPDES. Any municipality
that has achieved a reduc on in TSD exceeding
20% from no controls shall maintain all bmps in
use on the bill’s passage date.
2. Deletes $2,065,000 environmental fund
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SEG annually in DNR and repeal the green
space grant program. Transfers brownfields site
assessment from DNR to WEDC and provide
$1,000,000 environmental fund SEG to WEDC for
the program.
3. Renames the recycling and renewable
energy fund the economic development fund
and transfers all appropria ons to the environmental fund except for the Department of
Revenue surcharge administra on appropria on.
Deposit the $7 per ton recycling pping fee in
the environmental fund.
4. Repeals the $9 per vehicle environmental
impact fee.
5. Provides an addi onal $1,472,800 SEG
from the dry cleaner environmental response
fund for payment claims.

Changes from Original Governor Walker
Budget
1. Restore the recycling grant program and
provide $19,000,000 annually.

DNR – Water Quality
Changes from current law
1. In general, reduces con nuing appropriaons by ~10%.
2. Increases maximum lake planning grant
award from $10,000 to $25,000. Lake planning
grants may not exceed $50,000 per year on any
one lake and the state planning grant may not
exceed 67% of project costs.
3. Erosion control regula on at commercial

building sites is transferred to the Department of
Safety and Professional Services.
Changes from Original Governor Walker
Budget
1. DNR must repeal, rewrite, and submit NR
151 to the Legisla ve Council Rules Clearinghouse.
2. The DNR must create an economic impact
analysis regarding the phosphorus eﬄuent limita on rule changes in NR 102.06 and NR 217 and
the shoreland zoning rule changes in NR 115.

DNR – Stewardship
Changes from current law
1. DNR cannot obligate more than
$60,000,000 annually under the stewardship program from fiscal year 2011-12 to 2019-20. Sets
limits for appropria ons to the property development and local assistance subprogram. Requires
the DNR to set aside at least $6,000,000 from the
subprogram for dam safety grants.
2. Adjusts the aids in lieu of the property
taxes formula by defining the es mated value of

the property to mean the lower of the equalized
value of the property in the year prior to purchase by the Department or the purchase price.
3. A city, village, town or county may adopt
a nonbinding resolu on in support or against a
proposed acquisi on using stewardship funds if a
por on of the land is within its limits.
4. Public access to nature-based ac vi es
may be prohibited on land acquired by the DNR,
through a stewardship program, or by an easement only if the Natural Resources Board determines it is necessary to protect the public safety
or a unique animal or plant community.
5. The Joint Commi ee on Finance would
review stewardship projects over $250,000, no
me would be specified for the mee ng, and a
majority of the Commi ee members must vote
to approve the project.
6. Modifies the defini on of purchase price
for lands owned fewer than three years.
7. DNR may contract with nonprofit conserva on organiza ons and other third par es to
perform land management, maintenance, and
improvement ac vi es on Department land. The
DNR may also receive gi s and grants from these
groups.
8. Provides $550,000 forestry SEG annually
and requires the DNR to establish a program to
cooperate with foresters and private contractors
in order to assist the state in regenera on of
previously harvested areas on state land.
9. Provides $92,800 SEG annually from the
forestry account of the conserva on fund for
increases in reimbursement to fire departments
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for wildfire suppression.

Changes from original Governor Walker
Budget
1. Maintains current law related to stewardship program easements and the acquisi on of
development rights program.

Commerce, WEDC, DATCP,
DSPS (Department of Safety and
Professional Services)
1. Restores provision that requires DOT to
establish criteria for evalua ng harbor assistance
grants, but deletes the requirement that DOT
consults with Commerce.
2. Apply current law Main Street provisions
to WEDC and require WEDC to spend at least
$250,000 annually on the Main Street program.
3. Repeal the small business clean air assistance program in Commerce. DNR would assume
full responsibility for the federal small business
clean air assistance program. Transfers the Small
Business Environmental Council to the DNR and
deletes the references in council membership
and du es to Commerce.
4. Delete the brownfields redevelopment
ac vi es appropria on, including $194,000 SEG
annually and 2.0 SEG posi ons under DSPS.
5. Rename the recycling surcharge the “economic development surcharge” and deposit the
surcharge into the economic development fund.
Create a new, segregated revenue, con nuing
appropria on funded with economic development fund revenues under the WEDC to fund

New Bill Introduced:
AB 179 - authorizing the crea on of a mul jurisdic onal tax incremental financing district

New Bills Introduced:
AB 178 rela ng to the authority of a county

to enact ordinances governing certain land
divisions. (subdivision or land that lies in the
unincorporated area within three miles of the
corporate limits of a first, second, or third class
city, or within one and one−half miles of a
fourth class city or village.)
AB 181 rela ng to authorizing towns to
challenge certain city or village annexa on
procedures. (This bill changes current law by
repealing the provision that prohibits a town
from challenging in court direct annexa on by
unanimous approval.)

New Regulations on
Powered Mobility
Devices in Parks
BY NANCY FRANK, UW - MILWAUKEE
This spring, Linda Stoll brought to our a enon a new set of regula ons concerning the
need to accommodate powered mobility devices
in parks. While planners will likely be sympathe c with the goals of the new rules, many may
be surprised at the breadth, and may view them
as overbroad.
The rules have been promulgated by the
U.S. Department of Jus ce. The Federal Register
no ce stated that DOJ had “received ques ons
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from public en es and individuals with mobility disabili es concerning which mobility devices
must be accommodated and under what circumstances.” In addi on, a number of lawsuits had
been filed concerning the use of vehicles like
“scooters” for people with disabili es and Segways™. In 2008, DOJ launched rule-making.
Ul mately, the rule proposed a “two- er defini on” of mobility devices that defined the term
‘‘wheelchair’’ separately from ‘‘other powerdriven mobility device.’’ Defining the diﬀerence
between a “wheelchair” and other devices
proved challenging, however. The term ‘‘other
power-driven mobility device’’ is defined as ‘‘any
of a large range of devices powered by ba eries,
fuel, or other engines— whether or not designed
solely for use by individuals with mobility impairments—that are used by individuals with mobility impairments for the purpose of locomo on,
including golf cars, bicycles, electronic personal
assistance mobility devices (EPAMDs), or any
mobility aid designed to operate in areas without defined pedestrian routes.’’ Park managers
and others have expressed concern that this
defini on is so broad that it will allow the use of
vehicles like snowmobiles and ATVs in parks and
areas of parks where they have been restricted
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in the past.
The rule specifies that “public en es are
by default required to permit the use of other
power- driven mobility devices; the burden is
on them to prove the existence of a valid excepon.” In determining whether to allow such
“other” devices, the facility (such as the park
managers) must consider five factors:
(i) The type, size, weight, dimensions, and
speed of the device;
(ii) The facility’s volume of pedestrian traﬃc
(which may vary at diﬀerent mes of the day,
week, month, or year);
(iii) The facility’s design and opera onal characteris cs (e.g., whether its service, program, or
ac vity is conducted indoors, its square footage,
the density and placement of sta onary devices,
and the availability of storage for the device, if
requested by the user);
(iv) Whether legi mate safety requirements
can be established to permit the safe opera on
of the other power-driven mobility device in the
specific facility; and
(v) Whether the use of the other powerdriven mobility device creates a substan al risk
of serious harm to the immediate environment
or natural or cultural resources, or poses a
conflict with Federal land management laws and
regula ons.
The en ty may not ask a user about the
nature and extent of the individual’s disability,
but may ask whether the use of the use of the
power-driven mobility device is required because
of the person’s disability. In addi on, the rule
states:
In lieu of a valid, State-issued disability
parking placard or card, or State-issued proof
of disability, a public en ty shall accept as a

credible assurance a verbal representa on, not
contradicted by observable fact, that the other
power-driven mobility device is being used for a
mobility disability.
The DOJ’s discussion of the comments it
received on the dra rule are very informa ve,
regarding the compe ng interests that needed to
be accommodated between the ethical principal
of providing full access to people with disabili es
and park managers’ and other concerns that
the rule could open all public open space to all
manner of devices.
For more informa on on the new rule, the
American Trails website provides links to the
original rule-making documents and their own
analysis and answers to ques ons about the new
rule. It is worth a read.
h p://www.americantrails.org/resources/
accessible/OPDMD-DOJ-requirement-basic.html

