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May Case Law Update 
May 31, 2018 

 
A summary of Wisconsin court opinions decided during the month of May 

related to planning 
 

For previous Case Law Updates, please go to: www.wisconsinplanners.org/learn/law-and-legislation 

 
Wisconsin Supreme Court Opinions 
 
Burial Sites Preservation 
 
An equally divided Wisconsin Supreme Court (Justice Kelly did not participate) affirmed the 
decisions in two unpublished Court of Appeals cases dealing with Wisconsin’s Burial Sites 
Preservation Law. (In cases where the Wisconsin Supreme Court is equally divided, the decision 
of the Court of Appeals becomes the controlling decision.) The cases are Wingra Redi-Mix, Inc. 
v. Burial Sites Preservation Board (Wingra I), 2018 WI 54, and Wingra Redi-Mix, Inc. v. State 
Historical Society of Wisconsin (Wingra II), 2018 WI 55. Both cases involve two Native American 
effigy mounds near Madison called the Ward Mound Group on three acres surrounded by a 
large quarry owned and operated by Wingra Stone Company, formerly known as Wingra Redi-
Mix, Inc. The Court of Appeals decisions were discussed in the August 2017 APA-WI Case Law 
Update and provide a good review of Wisconsin’s Burial Sites Preservation law found at Wis. 
Stat. § 157.70.  The summary from the August 2017 Case Law Update is reprinted below. 
 
The Burial Sites Preservation law requires that the Director of the State Historical Society 
identify and catalog human burial sites in the State including “sufficient contiguous land 
necessary to protect the burial site from disturbance.” Under the law, no one may disturb a 
human burial site without authorization from the Director of the State Historical Society. The 
law authorizes the imposition of fines or imprisonment for unauthorized disturbance of burial 
sites. Burial sites are recorded with county Register of Deeds and the site may be exempt from 
property taxes under Wis. Stat. § 70.11(13m) if subject to a restrictive covenant/conservation 
easement.  
 
Wis. Admin Code § HS 2.03(6)(a) allows the Historical Society to remove sites from the burial 
sites catalog if there is “sufficient evidence to indicate that a cataloged site does not contain 
any burials.” Wingra Stone petitioned the Director of the State Historical Society to remove the 
mounds from the catalog on the basis of some evidence that the site does not contain human 
remains. The Director denied the petition. Wingra Stone then appealed the Director’s decision 
to the Burial Sites Preservation Board, which affirmed the Director’s decision. Wingra Stone 
next appealed to the circuit court and the circuit court affirmed the Board’s decision. Wingra 
Stone appealed that decision to the Court of Appeals (the Wingra I case).  

For more questions or comments about these cases, please contact: 
Brian W. Ohm, JD 
Dept. of Planning and Landscape Architecture, UW-Madison/Extension 
925 Bascom Mall 
Madison, WI 53706 
bwohm@wisc.edu 

 

http://www.wisconsinplanners.org/learn/law-and-legislation
https://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=194086
https://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=194086
https://www.wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=213151
https://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=194087
https://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=194087
https://www.wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=213152
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In Wingra I, the Court of Appeals found that Wingra Stone failed to provide sufficient evidence 
that Indian mounds did not contain human remains. Wingra Stone had presented an expert 
witness report from a UW-Madison geology professor and some historical literature indicating 
human remains may not be present. The State Historical Society countered with a report 
prepared by an archaeologist for the Society indicating that most effigy mounds are burial sites. 
The Society also pointed out flaws in the expert witness report prepared for Wingra Stone and 
inconsistencies in the literature provided by Wingra Stone.  
 
In Wingra II, Wingra Stone petitioned the Director of the State Historical Society for permission 
to disturb the mounds as allowed under the Burial Sites Preservation law. The Director referred 
the petition to the Division of Hearing and Appeals (DHA) in the State Department of 
Administration, which conducted a contested case hearing and denied the petition.  Upon 
review, the circuit court reversed the DHA’s decision. The State historical Society and the Ho-
Chunk Nation appealed the circuit court’s decision to the Court of Appeals. 
 
Under Wis. Stat. § 157.70(5)(c)2, the DHA’s review of requests to disturb burial sites must: 
 

“determine whether the benefits to the permit applicant in disturbing the burial site or 
the land outweigh the benefits to all other persons shown … to have an interest in not 
disturbing the burial site or the land. [The DHA] shall weight the interest in the following 
order of priority: a. Direct kinship. b. A cultural, tribal or religious affiliation. c. A 
scientific, environmental or educational purpose. cm, Historical and aesthetic 
significance of the burial site. d. Land use. e. A commercial purpose not related to land 
use which is consistent with the purposes of this section. f. Any other interest which the 
board deems to be in the public interest.”   

 
After a review of the proceedings before the DHA, the Court of Appeals determined the DHA’s 
decision was based on substantial evidence that the interest in a cultural, tribal, or religious 
affiliation and the historical significance of the site outweighed Wingra Stone’s interests in use 
of its land. The Court of Appeals reversed the circuit court’s decision and affirmed the DHA’s 
decision denying Wingra Stone’s petition for a permit to disturb the Ward Mound Group.   
 
Use Value Assessment for Agricultural Land Is Determined by Use 
 
In Thoma v. Village of Slinger, 2018 WI 45, the Wisconsin Supreme Court reaffirmed that under 
Wisconsin law, classification of real property for tax assessments is based on how the property 
is being used. Zoning, injunctions, ordinances, and contracts do not trump actual use for tax 
assessment purposes. In this case, Thoma purchased agricultural land that he intended to 
develop into a residential subdivision. Thoma entered into a development agreement with the 
Village of Slinger which, among other things, included a restrictive covenant that prohibited 
Thoma from using the land for agriculture. In 2011, the Village sued Thoma to enforce the 
restrictive covenant and in 2012 obtained an injunction prohibiting Thoma from used the land 
for agricultural purposes. As a result of the injunction, the Village’s tax assessor changed the 

https://www.wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=212596


3     Copyright © |2018| American Planning Association - Wisconsin Chapter| All rights reserved. 
 

use classification from agricultural to residential. Thoma challenged his 2014 tax assessment to 
the Village Board of Review which upheld the assessment. Thoma then appealed the Board’s 
decision to the Circuit Court which affirmed the Board’s decision. The Court of Appeals also 
affirmed the Board’s decision. The Wisconsin Supreme Court accepted review and also affirmed 
the assessment. According to the Court, Thoma did not present any evidence that the property 
was used for agriculture. The Court noted that even though the Village tax assessor changed 
the assessment as a result of the injunction enforcing the restrictive covenant, actual use (not 
the injunction) controls whether a property qualifies for agricultural tax assessment purposes.  
(Agricultural uses, however, would violate the restrictive covenant.) 
 
[To understand the impact of use value assessment, see the case summary in the March 2018 
APA-WI Case Law Update where as agricultural land the assessed value was $17,100 versus 
$886,000 for residential uses.]  
 

 
Wisconsin Court of Appeals Opinions 
 
Court Upholds PSC Approval of Transmission Line 
 
In Town of Holland v. Public Service Commission, the Town of Holland in La Crosse County challenged a 
decision of the Public Service Commission (PSC) of Wisconsin to grant a Certificate of Public 
Convenience and Necessity to construct and operate a high voltage transmission line known as the 
Badger Coulee Project. The Town challenged the need for the project and the adequacy of the 
environmental review. 
 
In its decision, the Court of Appeals held that there was adequate support for the PSC’s determination 
that the project satisfies the reasonable needs of the public for an adequate supply of electric energy as 
required by Wisconsin law.  The Court of Appeals also found that the environmental impact statement 
prepared for the project was legally sufficient. The Town had also asked for a rehearing on the project 
before the PSC. The PSC denied the request and the Court of Appeals upheld the PSC’s denial of the 
rehearing petition.  
 
The case is recommended for publication.   
 
Conditional Use Permits 
 
Enbridge Energy Co., Inc. v. Dane County involved a conditional use permit issued by the Dane County 
zoning committee that allows the operator of a crude oil pipeline to significantly expand the volume of 
oil pumped through the line. The permit contains conditions requiring Enbridge Energy Company to 
"procure and maintain" insurance with detailed specifications that would, in the view of the zoning 
committee, ensure the availability of sufficient funds for remediation, clean up, and payment for 
damages in the event of a crude oil spill. 
 
In 2015, the Wisconsin Legislature passed 2015 Wisconsin Act 55 which prohibits a counties from 
requiring an interstate hazardous liquid pipeline operator to obtain insurance if the operator "carries 

https://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=213491
https://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=213335
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comprehensive general liability insurance coverage that includes coverage for sudden and accidental 
pollution liability." § 59.70(25).  
 
After the Act 55 insurance limitation took effect, Enbridge argued to the zoning committee that the new 
law required the committee to sever the insurance conditions from the permit, because Enbridge 
alleged that it "carries comprehensive general liability insurance coverage that includes coverage for 
sudden and accidental pollution liability." The zoning committee denied the request and the County 
Board sustained the decision.  Enbridge then sued the county.  
 
Seven pipeline-area landowners also sued seeking an injunction to enforce the insurance conditions in 
the permit. The circuit court consolidated the landowners' injunction action and Enbridge's action into 
this single case, and permitted the landowners to intervene and defend the county-required insurance 
conditions. 
 
The circuit court dismissed the landowners' action and granted Enbridge’s request to sever the 
insurance conditions based on Act 55, leaving all other permit conditions in place. 
 
The case was the appealed to the Wisconsin Court of Appeals. The Court of Appeals disagreed with the 
circuit court. The Court of Appeals held that the landowners are entitled to pursue enforcement of 
proper permit conditions in the injunction action. The Court of Appeals reversed the order severing the 
insurance conditions from the permit. The Court of Appeals concluded that the operator must show 
that: (1) the operator "carries" the insurance specified in Act 55, making this showing initially and at all 
times required by the permit; and (2) the operator carries liability insurance for "abrupt or immediate" 
pollution and "unexpected and intended" pollution. The Court found that Enbridge failed to make either 
showing and remanded the case to the circuit court, with directions to return the matter to the zoning 
committee, so that the committee can determine whether a permit should be issued to Enbridge that 
contains conditions sufficient to satisfy permitting standards established in the County’s zoning 
ordinance.  
 
The case is not recommended for publication. 

 
What is an “unpublished” decision? 
 
Under Wisconsin law, an unpublished opinion may not be cited in any Wisconsin state court as 
precedent or authority. However, an unpublished opinion issued on or after July 1, 2009, may be cited 
for its persuasive value with certain exceptions. Because an unpublished opinion cited for its persuasive 
value is not precedent, it is not binding on any court of this state. A court need not distinguish or 
otherwise discuss an unpublished opinion and a party has no duty to research or cite it. 
 

 
U.S. Court of Appeals for the 7th Circuit Opinions 
 
Adult Uses 
 
In HH-Indianapolis, LLC, v. Consolidated City of Indianapolis and County of Marion, Indiana, HH-
Entertainment, Inc., operates retail stores under the name "Hustler Hollywood" throughout the United 

http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2018/D05-07/C:17-3023:J:Bauer:aut:T:fnOp:N:2151262:S:0
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States. HH wanted to open a store in the City of Indianapolis that would sell a variety of merchandise, 
including lingerie, gag-gifts, instructional DVDs and literature, marital aids, and sexual devices.  
 
The City of Indianapolis and Marion County Consolidated Zoning and Subdivision Ordinance includes six 
different Commercial Zoning Districts. Adult entertainment businesses are prohibited from operating in 
the C-3 (Neighborhood Commercial) District as a right, although it may obtain a variance to operate in a 
C-3 district. However, an adult entertainment business may operate as a right in three of the six 
districts: C-4 (Community-Regional District); C-5 (General Commercial District); and C-7 (High-Intensity 
Commercial District).  
  
HH entered into a lease at a property located in the C-3 district. Directly across the Street to the north of 
the Property is a C-4 district where HH could operate freely as an adult entertainment business as a 
right. 
 
Instead of electing to seek a variance, HH appealed the City’s interpretation that it was an adult 
bookstore or an adult service establishment to the Board of Zoning Appeals (BZA). The BZA affirmed the 
interpretation. HH then filed this lawsuit against the City in federal district court. HH sought declaratory 
and injunctive relief under three different First Amendment theories: (1) an as-applied challenge to the 
City's determination that HH is an adult entertainment business; (2) a facial challenge for vagueness to 
the definition of an "adult service establishment;" and (3) a facial challenge for overbreadth to the 
definition of an "adult service establishment." HH also sought relief under the Equal Protection Clause of 
the Fourteenth Amendment, and challenged the City's determination as arbitrary, capricious, and 
unsupported by substantial evidence under Indiana law. 
 
HH filed for a preliminary injunction but the district court denied HH's motion. The court found that HH 
was unlikely to succeed on the merits under any of the First Amendment theories, or under the Equal 
Protection claim. Additionally, the court concluded that HH had not alleged an irreparable injury in its 
state law claim. HH then filed this appeal. 
 
The federal Court of Appeals for the Seventh Circuit (which includes Wisconsin) reviewed the framework 
for analyzing zoning regulations of sexually oriented adult businesses under the First Amendment. 
Under this framework, regulations that do not prohibit adult businesses altogether, but merely regulate 
their location, are analyzed as time, place, and manner regulations. The regulations must be "content-
neutral," meaning they are not aimed at the content of the adult businesses, but rather the harmful and 
undesirable "secondary effects" of such businesses on the surrounding community.  
 
HH argued that the City's enforcement of the Ordinance, as applied to them, has "silenced" their ability 
to exercise their First Amendment rights at the location of their choosing. According to HH, the City 
classified them as an adult entertainment business in order to "suppress" unwanted speech. The Court 
of Appeals, however, concluded HH's speech had not been silenced or suppressed; rather, HH has only 
been told that it cannot operate in a particular commercial district and must move elsewhere. 
“Unquestionably, the City has provided HH with reasonable alternative avenues of communication in a 
number of other commercial districts, a fact HH does not dispute. HH may operate as a right in a C-4, C-
5, or C-7 district, and a C-4 district lies directly north of the Property.” "[T]he First Amendment requires 
only that [the City] refrain from effectively denying [HH] a reasonable opportunity to open and operate" 
an adult entertainment business within Indianapolis. There is simply "no First Amendment objection" 
when the City exercises its zoning power to reduce the secondary effects of adult businesses, and HH 
has alternative avenues of communication. 
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The Court of Appeals found that HH failed to establish that its as-applied First Amendment claim has a 
better than negligible chance of success on the merits and affirmed the district court's denial of the 
issuance of a preliminary injunction. 
 


