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February Case Law Update 
February 28, 2019 

 
A summary of Wisconsin court opinions decided during the month of February 

related to planning 
 

Previous Case Law Updates are available at: wisconsin.planning.org/policy-and-advocacy/law-updates/case-law-updates/ 
 

 
 
United States Supreme Court Opinions 
 
8th Amendment Protection Against Unreasonable Fees Applies to States 
 
In Timbs v. Indiana, the United States Supreme Court held that the Excessive Fines Clause of the Eighth 
Amendment to the United States Constitution applies to the States. The U.S. Constitution did not apply 
to the States until the passage of the 13th, 14th, and 15th Amendments following the Civil War. The U.S. 
Supreme Court began to primarily use the 14th Amendment to incorporate the Bill of Rights (the first ten 
amendments) and make them applicable to state and local governments. (For example in 1897 the U.S. 
Supreme Court made the “takings” clause of the 5th Amendment applicable to the states.) The Timbs 
case is the most recent effort to expand the protections afforded in the Bill of Rights to actions by the 
State.  
 
Timbs involved a civil forfeiture action. The 8th Amendment includes the prohibition against cruel and 
unusual punishment in criminal matters and the State of Indiana made the argument that it did not 
apply to civil (non-criminal) actions but lost that argument. While the case did not explicitly make the 
Excessive Fines Clause applicable to local government action, if a case involving local government fines 
makes its way to the U.S. Supreme Court, the Court will make it applicable to local government as it has 
with other protections guaranteed by the Bill of Rights. Wisconsin law prior to this case required that 
fines must be reasonable. While the case did not change Wisconsin law, the Timbs case opens the door 
to challenges to the reasonableness of civil fines in federal courts based on the 8th Amendment.  

 
 
Wisconsin Supreme Court Opinions 
 
[No planning-related cases to report.] 

 

 
Wisconsin Court of Appeals Opinions 
 
[No planning-related cases to report.] 

 
 

For questions or comments, please contact: 
Brian W. Ohm, JD 
Dept. of Planning + Landscape Architecture  
UW-Madison 
925 Bascom Mall 
Madison, WI 53706 
bwohm@wisc.edu 

 

https://wisconsin.planning.org/policy-and-advocacy/law-updates/case-law-updates/
https://www.supremecourt.gov/opinions/18pdf/17-1091_5536.pdf
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U.S. Court of Appeals for the 7th Circuit Opinions 
 
“Scabby the Rat Has Returned” 
 
This is the first sentence from the U.S. Court of Appeals for the 7th Circuit’s decision in Constr. & Gen. 
Laborers' Union No. 330 v. Town of Grand Chute. Scabby the Rat is a giant, inflatable balloon used by 
unions to protest unfair labor practices. The Construction and General Laborers’ Union No. 330 placed a 
Scabby the Rat balloon in the public right-of-way in a dispute against an employer in the Town Of Grand 
Chute, Wisconsin. The sign ordinance for the Town of Grand Chute included a blanket prohibition on all 
signs in the right of way. When notified that Scabby violated the Town’s sign ordinance, the Union 
removed the balloon but sued the Town for violating the 1st Amendment Freedom of Speech 
protections. In an earlier decision, the U.S. Court of Appeals for the 7th Circuit held that while the 
Town’s blanket prohibition on signage in the public right of way did not violate the 1st Amendment the 
Court had questions about alleged selective enforcement of the Town’s ordinance. The Court of Appeals 
remanded the case to the district (trial) court for further proceedings on that matter. The district court 
did not find the zoning administrator selectively enforced the Town’s sign ordinance. The Town, 
however, had amended the sign ordinance to require a permit for inflatable signs on private property. 
The zoning administrator mentioned an unwritten holiday decoration exception (inflatable Santa Claus,  
giant pumpkins, etc.) to the ordinance. The Court of Appeals held that consideration of the amended 
ordinance (and possible content-neutrality issues under Reed v. Town of Gilbert distinguishing holiday 
inflatables from non-holiday inflatables) was not ripe for review and dismissed the case without 
prejudice leaving these issues “for another day.” 
 

Content-neutrality and Pro-life Advocates 
 
In Price v. City of Chicago, pro-life advocates sued to enjoin Chicago's “bubble zone” ordinance, which 
barred them from approaching within eight feet of a person in the vicinity of an abortion clinic if their 
purpose is to engage in counseling, education, leafletting, handbilling, or protest. The plaintiffs contend 
that the floating bubble zone is a facially unconstitutional content-based restriction on the Freedom of 
Speech. Citing precedent from a U.S. Supreme Court case in a similar dispute in 2000, the U.S. Court of 
Appeals for the 7th Circuit upheld the City’s ordinance but questioned the validity of the Supreme 
Court’s 2000 case in light of more recent U.S. Supreme Court decisions involving content-neutrality such 
as the Reed v. Town of Gilbert case.  
 

http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2019/D02-14/C:18-1739:J:Wood:aut:T:fnOp:N:2293204:S:0
http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2019/D02-14/C:18-1739:J:Wood:aut:T:fnOp:N:2293204:S:0
http://media.aclj.org/pdf/CA7-Price-v.-Chicago.pdf

