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July Case Law Update 
July 31, 2018 

 
A summary of Wisconsin court opinions decided during the month of July 

related to planning 
 

For previous Case Law Updates, please go to: www.wisconsinplanners.org/learn/law-and-legislation 

 
Wisconsin Supreme Court Opinions 

 
[No planning-related cases to report.] 

 
Wisconsin Court of Appeals Opinions 
 
What is a “Final Determination” For Judicial Review of Conditional Use Permit Approval? 
 
Zelman v. Town of Erin involved a neighbor’s challenge to the approval of a conditional use permit (CUP) 
for a wine business. One of the issues in the case was whether the complaint was filed in time under 
Chapter 68 of the Wisconsin Statutes, the municipal administrative procedures law. Section 68.13(1) 
states that a party to a proceeding resulting in a final determination may seek judicial review of the 
decision within 30 days of receipt of the final determination. The zoning ordinance for the Town of Erin in 
Washington County delegates the authority to approve CUPs to the plan commission with a right to appeal 
to the Town Board. The plan commission approved the CUP. Zelman then appealed the decision to the 
Town Board. At the hearing before the Town Board, two members of the Board voted in favor of a motion 
to deny the CUP and two members voted against the motion, resulting in a failure of the motion. 
According to Zelman, the Town informed her that the CUP was not final until it is signed by all parties and 
recorded with the County Register of Deeds. It took almost a month for the CUP to be signed and recorded 
with the Register of Deeds. After Zelman went to the Register of Deeds office and requested a copy of the 
CUP, she imitated this lawsuit for judicial review of the approval of the CUP.  
 
In response to the lawsuit, the Town argued that Zelman’s lawsuit was untimely because it was not 
brought within 30 days of the Town Board’s hearing on the appeal of the plan commission’s approval of 
the CUP. The Court of Appeals disagreed. According to the Court, the final determination on the CUP did 
not occur until the CUP was recorded with the Register of Deeds. Since Zelman initiated her lawsuit within 
30 days of the recording of the CUP with the register of deeds, the Court of Appeals held that the lawsuit 
was timely and remanded the case to the circuit court for further proceedings on the Town’s approval of 
the CUP.  
 
A concurring opinion in the case agrees the lawsuit is timely but questions if the 30 day period under 
Chapter 68 has even begun since Zelman never received a written determination of the Town Board’s 
action on her appeal.   
 
The case is recommended for publication.   

For more questions or comments about these cases, please contact: 
Brian W. Ohm, JD 
Dept. of Planning and Landscape Architecture, UW-Madison/Extension 
925 Bascom Mall 
Madison, WI 53706 
bwohm@wisc.edu 

 

http://www.wisconsinplanners.org/learn/law-and-legislation
https://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=215282


2     Copyright © |2018| American Planning Association - Wisconsin Chapter| All rights reserved. 
 

U.S. Court of Appeals for the 7th Circuit Opinions 
 
Adoption of Ordinance Did Not Result in a Regulatory Taking 
 
Squires-Cannon v. Forest Preserve District of Cook County is one of six lawsuits related to the acquisition 
of a 400-acre estate by the Forest Preserve District of Cook County, Illinois, at a foreclosure auction. Prior 
to purchasing the property, the Forest Preserve passed an ordinance creating a forest preserve district 
including the 400-acre estate. The ordinance stated that the Forest Preserve would acquire the property. 
One of the claims raised by the plaintiffs in the case was that the enactment of the ordinance designating 
the property a forest preserve district and authorizing the Forest Preserve to acquire the property was a 
regulatory taking because it reduced the value of the property. The U.S. Court of Appeals for the 7th Circuit 
disagreed. According to the Court, changes in value due to the enactment of the ordinance are incidents 
of ownership and are not a regulatory taking.  

http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2018/D07-26/C:16-3131:J:Hamilton:aut:T:fnOp:N:2192864:S:0

