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affecting planning in Wisconsin 
 

Previous Case Law Updates are available at: wisconsin.planning.org/policy-and-advocacy/law-updates/case-law-updates/ 

 
Wisconsin Supreme Court Opinions 
 

Court Allows Challenge to Annexation  
 
In Town of Lincoln v. City of Whitehall, 2019 WI 37, the Wisconsin Supreme Court held that the 
annexation petition for the City of Whitehall’s annexation of land for a sand mine operation was not a 
petition for direct annexation by unanimous approval and therefore subject to challenge in the courts. 
Wisconsin law allows property owners in a town to petition a city or village to annex their land. If all the 
property owners of the land to be annexed agree to the annexation, a “direct annexation by unanimous 
approval,” Wisconsin law limits the ability of towns to bring a lawsuit challenging the annexation.  
 
In this case, the annexation was to occur in four phases. Phase one consisted of approximately 277 acres 
and shared a border with the City of approximately 3/4th of a mile. Phase 2 consisted of 292 acres along 
a ribbon of land approximately 1⁄4 mile wide. Phase three consisted of approximately 380 acres 
connected to phase two at its southern edge for about 1⁄4 mile. Phase four consisted of approximately 
300 acres located to the west of phase three and shared a 1⁄2 mile border with phase three. The Town 
of Lincoln in Trempealeau County sought review of the annexation from the Wisconsin Department of 
Administration. The Department concluded the annexation violated the contiguity because the territory 
was an impermissible “balloon-on-a-string” configuration.  
 
The Town then brought a lawsuit challenging the annexation. Both the trial court and the Wisconsin 
Court of Appeals dismissed the challenge based on the Wisconsin law limiting town challenges to direct 
annexation by unanimous approval. The Wisconsin Supreme Court accepted the case for review and 
reversed the decision of the Court of Appeals. According to the unanimous decision of the Wisconsin 
Supreme Court, direct annexation by unanimous approval require all property owners to agree to the 
annexation. In this case, one property owner had not signed the annexation petition. As a result, the 
annexation was not a direct annexation by unanimous approval. The Supreme Court remanded the case 
back to the circuit court to allow the Town to challenge the contiguity of the “balloon-on-a-string” 
annexation.  
 

Notice of Claim is an Affirmative Defense the Must Be Set Forth In Responsive Pleading 
 
Maple Grove Country Club, Inc. v. Maple Grove Estates Sanitary District, 2019 WI 43, involved an inverse 
condemnation action brought by Maple Grove Country Club, a private country club in the Town of 
Hamilton in La Crosse County, to seek compensation for a wastewater treatment facility it built but was 
operated by the Town Sanitary District rent-free for 8 years. The Wisconsin Court of Appeals upheld the 
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circuit court’s dismissal of the case because the Country Club failed to file a notice of claim with the 
Sanitary District before bringing a lawsuit as required by Section 893.80(1d). The notice of claim 
requirement is intended to provide information to a local government that gives the local government 
an opportunity to compromise and settle a claim in order to avoid the burdens of litigation. In its 
Answer to the Complaint filed to initiate the lawsuit, the Sanitary District failed to set forth the 
noncompliance with the notice of claim statute.  
 
The Country Club argued to the Supreme Court that noncompliance with the notice of claim statute is an 
affirmative defense that must be set forth in a responsive pleading or it will be waived by the local 
government and cannot be raised at a later point in the lawsuit. The Sanitary District argued that 
noncompliance with the notice of claim statute is a jurisdictional prerequisite to filing suit and is not 
waived by the failure to plead it as an affirmative defense in a responsive pleading.  
 
The Wisconsin Supreme Court agreed with the Country Club that the Sanitary District waived the 
defense of noncompliance with the notice of claim statute. The Court reversed the decision of the Court 
of Appeals and remanded the case to the circuit court for further proceedings to determine the validity 
of the inverse condemnation claim.  

 
Wisconsin Court of Appeals Opinions 
 
[No planning-related cases to report.] 

 
U.S. Court of Appeals for the 7th Circuit Opinions 
 
[No planning-related cases to report.] 

 

United States District Court for the Eastern District of Wisconsin 
 
County Short-term Housing Ordinance Did Not Violate Equal Protection  
 
A recent decision by the United States District Court for the Eastern District of Wisconsin (the federal 
trial court) upheld Walworth County’s Short-term Rental ordinance enacted in compliance with 2017 
Wisconsin Act 59. The case, Murphy v. Walworth County, involved three short-term rental properties 
owned by Martin Murphy and his family’s rental business. The three properties all use private onsite 
wastewater treatment systems. The County’s short-term rental ordinance limits the occupancy of short-
term rentals on private wastewater systems to the lesser of either the certification for the wastewater 
system or the State Tourist Rooming House License required under Act 59. The state license did not limit 
occupancy so the two people per bedroom certification for the wastewater treatment system for the 
three properties applied. The sanitation permit for one of the properties was for 4 persons but the 
property was advertised as a 12-person rental unit. The sanitation permit for another one of the 
properties had was for 4 persons but the unit was advertised as a 12-person occupancy. The County sent 
Murphy a letter informing him of the need to comply with the County’s short-term rental ordinance. 
Murphy was not prohibited from operating the rentals nor was he cited for any violations. Nevertheless 
Murphy sued the County alleging, among other things, that the County’s ordinances distinguishing 
between short-terms rentals (30 days or less) and long-term rentals violated the Equal Protection Clause 
of the 14th Amendment to the United States Constitution.  
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Walworth County moved for summary judgment and the court granted the motion in favor of the 
County’s ordinance. The court noted that zoning ordinances usually receive rational basis review by the 
courts in these types of matters. Under that standard a court will uphold the action against an Equal 
Protection challenge if it “can reasonably conceive of any justification” based on the evidence provided. 
The court found that limiting the occupancy to the capabilities of the septic systems and the “very 
unpleasant chain of events” that would follow if the septic systems are overloaded was reasonably 
conceivable justification for the regulation.  
 


