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United States Supreme Court 
 
Cross Memorial Did Not Violate 1st Amendment’s Establishment Clause  
 

  
In American Legion v. American Humanist Assn., the United States Supreme Court addressed the issue of 
whether the Bladensburg Peace Cross violated the Establishment Clause of the First Amendment to the 
United States Constitution. A committee of local 
residents first proposed the memorial in 1918 as a 
memorial to 49 soldiers from Prince George’s County, 
Maryland, who died in World War I. The local 
American Legion completed construction of the 
monument in 1925 after the committee ran out of 
funds. The cross is located on publically owned lands 
and public funds are used to maintain the monument.  
 
The First Amendment includes the clause that 
“Congress shall make no law respecting an 
establishment of religion.” This is known as the Establishment Clause. Until 1947, the Clause only 
applied to the Federal Government. Since that time the Clause has applied to state and local 
governments but the U.S. Supreme Court has struggled to pin down the meaning of “a law respecting 
the establishment of religion.” The American Humanist Association sued the American Legion and the 
Maryland-National Capital Park and Planning Commission claiming the sight of the memorial on public 
land offended them and that the Cross violated the Establishment Clause.  
 
In a 7-2 decision, the United States Supreme Court concluded that the Cross did not violate the 
Establishment Clause. The majority opinion, written by Justice Alito noted the shortcomings of the 
Establishment Clause test articulated by the Court in Lemon v. Kurtzman, 403 U.S. 602 (1971). Under the 
Lemon test, a court must ask whether a challenged government action (1) has a secular purpose; (2) has 
a “principal or primary effect” that “neither advances nor inhibits religion”; and (3) does not foster “an 
excessive government entanglement with religion.” In subsequent cases, the Supreme Court expressly 
declined to apply the test or ignored it. Alito counsels against applying the Lemon test in this case and 
states the Court should apply a presumption of constitutionality for longstanding monuments, symbols, 
and practices.    
 

For questions or comments, please contact: 
Brian W. Ohm, JD 
Dept. of Planning + Landscape Architecture  
UW-Madison 
925 Bascom Mall 
Madison, WI 53706 
bwohm@wisc.edu 

 

https://wisconsin.planning.org/policy-and-advocacy/law-updates/case-law-updates/
https://www.supremecourt.gov/opinions/18pdf/17-1717_4f14.pdf


 

2     Copyright © |2019| American Planning Association - Wisconsin Chapter| All rights reserved. 

 

Alito identifies four considerations for when to apply the presumption of constitutionality. First, it 
applies to monuments, symbols, or practices that were established long ago and identifying the original 
purpose may be especially difficult. Second, as time goes by, the purposes associated with an 
established monument, symbol, or practice often multiply. Alito cites the example of monuments 
depicting the Ten Commandments on public buildings that have historical significance as one of the 
foundations of our legal system. Third, the message conveyed may change over time. Here Alito cites 
the recent tragic fire at Notre Dame in Paris. Notre Dame is a place of worship but it is also a symbol of 
national importance. Alito also mentions cities in the United States that bear religions names like Las 
Cruces, New Mexico; Corpus Christi, Texas; and Bethlehem, Pennsylvania. And fourth, when the passage 
of time imbues a religiously expressive monument, symbol, or practice with familiarity and historical 
significance, removing it may not appear neutral, especially to the local community for which it has 
taken on particular meaning.  
 
Alito acknowledges these four considerations that give rise to a strong presumption of constitutionality 
for retaining established monument, symbols, and practices do not apply to erecting or adopting new 
ones.     
 

Court Overrules State-Litigation Requirement in Takings Cases  
 
The Takings Clause of the Fifth Amendment to the United States Constitution allows private property to 
be taken upon the payment of just compensation. In Knick v. Township of Scott, Pennsylvania, the 
United States Supreme Court overruled the requirement from the Court’s 1985 decision in Williamson 
County Regional Planning Comm’n v. Hamilton Bank of Johnson City, 473 U.S. 172, that held a property 
owner alleging a taking claim could not bring the claim in federal court until a state court had denied the 
taking claim for just compensation under state law. The claim would not be “ripe” for federal court 
review until after the property owner had exhausted state court remedies to secure just compensation. 
Compounding the issue was the U.S. Supreme Court’s decision in San Remo Hotel, L.P. v. City and 
County of San Francisco, 545 U.S. 323 (2005), in which the Supreme Court held that a state court’s 
resolution of a claim for just compensation under state law precluded any subsequent federal lawsuit. 
As noted by the Court in Knick, this created a Catch-22. The property owner cannot go to federal court 
without going to state court first; but if they go to state court and lose, the claim will be barred in 
federal court.   
 
The Township of Scott, Pennsylvania, adopted an ordinance requiring that all cemeteries be kept open 
and accessible to the general public during daylight hours. Rose Mary Knick owns 90 acres in the 
Township that includes a small graveyard where the ancestors of Knick’s neighbors are allegedly buried. 
The Township cited Knick for violating the ordinance and she sued the Township in state court. In 
response to the lawsuit, the Township agreed to stay enforcement of the ordinance during the court 
proceedings. The court declined to rule on Knick’s motion for injunctive relief because without an 
ongoing enforcement action she could not demonstrate irreparable harm. Knick then filed a lawsuit in 
federal district court alleging a taking but the federal court dismissed the takings claim on the basis of 
the Williamson County case. The federal Third Circuit Court of Appeals affirmed the district court’s 
decision applying the Williamson County case. The U.S. Supreme Court granted the petition to hear the 
case so it could reconsider the holding of Williamson County.  
 
In a 5-4 decision, the U.S. Supreme Court overruled the state-litigation requirement of the Williamson 
County case. Justice Roberts wrote the Court’s opinion. According to Roberts, takings claims against 
local government should be handled the same as other claims under the Bill of Rights. Claims that local 
governments violated the First Amendment, for example, are not required to go to state court first. 

https://www.supremecourt.gov/opinions/18pdf/17-647_m648.pdf
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Roberts acknowledges that the holding does not expose governments to new liability; it only allows 
takings claims against local government to begin in federal court rather than state court. As a result, we 
will likely see more takings cases brought in federal court that in the past would have started in state 
court.  
 
Roberts also states that the decision does not mean that government regulation cannot proceed in the 
absence of contemporaneous compensation. The Takings Clause does not bar government from acting, 
it requires compensation. The focus of the lawsuit is on the availability of post-taking compensation.   

 

Wisconsin Supreme Court Opinions 
 

Village Immune From Negligence Suit For Wastewater Back-up 
 
In Pinter v. Village of Stetsonville, 2019 WI 74, the Wisconsin Supreme Court held that the Village of 
Stetsonville in Taylor County was immune from suit for negligence under section 893.80(4) of the 
Wisconsin Statutes. The Village owns and operates a wastewater disposal system that serves 
approximately 500 people. The system has two lift stations and is subject to stormwater infiltration. The 
main lift station has a pit with a ladder that extends down the length of the pit. Village employees used 
the rungs on the ladder as a guide for determining when to bypass the wastewater disposal system 
during storm events. The oral “rule of thumb” was to bypass when the water reached the fourth rung. 
Wastewater began to back-up into the Pinters’ basement during a storm event. The water had reached 
the second rung of the ladder before the Village began to bypass the system.  
 
Pinter subsequently sued the Village for negligence and private nuisance. The Village claimed it was 
immune from the lawsuit. Pinter contended that the “rule of thumb” to pump when water reached the 
fourth rung created a ministerial duty to act thereby falling within one of the exemptions under 
Wisconsin’s governmental immunity law. Under Wisconsin law, governmental immunity applies to 
discretionary actions, not ministerial actions. The Wisconsin Supreme Court, in a 4-3 decision, held that 
the rule of thumb did not create a ministerial action. Rather, the decision regarding whether to bypass 
was discretionary so the Village was immune from suit. The majority opinion was written by Justice Ann 
Walsh Bradley. 
 

Striking Insurance Conditions From Permit Was Proper 
 

Enbridge Energy Co., Inc., v. Dane County, 2019 WI 78, involved a conditional use permit (CUP) issued by 
Dane County to expand a pipeline pump station for an interstate pipeline operated by Enbridge Energy 
in Dane County. The County issued a CUP for the project that included two conditions requiring Enbridge 
to procure additional insurance prior to expanding the pump station. The Wisconsin Legislature then 
passed 2015 Wisconsin Act 55 that prohibits counties from requiring an interstate pipeline operator to 
obtain additional insurance when the operating company carries comprehensive general liability 
insurance with coverage for “sudden and accidental” pollution liability. Although Dane County 
recognized the impact of Act 55 on the enforceability of the conditions, it nevertheless issued the CUP 
with the conditions. Enbridge then filed suit. The circuit court struck the insurance conditions but the 
Court of Appeals reversed. The Wisconsin Supreme Court accepted review of the case. In a 4-1 decision 
(Justices Abrahamson and Dallet did not participate), the Wisconsin Supreme Court reversed the 
decision of the Court of Appeals. The majority opinion was written by Justice Rebecca Bradley concluded 
that Act 55 rendered the insurance conditions unenforceable and the proper remedy was to strike the 
conditions from the CUP. 

https://www.wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=242560
https://www.wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=242936
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Wisconsin Court of Appeals Opinions 

 
Emails Need to Be Provided in Electronic Form Under Open Records Request 
 
In Lueders v. Krug, the Wisconsin Court of Appeals upheld a circuit court order requiring State 
Representative Scott Krug to produce electronic copies of emails Lueders sought through an open 
records request. Krug provided paper copies of the emails but declined to provide them in electronic 
form. The Court concluded that because the electronic format includes metadata that is not available 
with paper copies, the paper copies do not contain the same information as the electronic format. To 
comply with the Wisconsin Open Records law it was appropriate to provide the emails in electronic 
format.  
 
The case is recommended for publication in the official reports. 
 

Granting of CUP Upheld 
 
Stop the Ongoing Mine Permit v. Town of Ashford Board of Appeals involved a challenge by a citizens 
group (STOMP) to a conditional use permit (CUP) for a sand mine in the Town of Ashford in Fond du Lac 
County. While the permit was issued prior to the effective date of 2017 Wis. Act 67 (Wisconsin’s new 
conditional use permit law), the Court of Appeals addressed the application of the new law and held the 
Town’s granting of the CUP was proper.  
 
STOMP claimed the evidence in support of granting the permit was based on “pure opinion” and cited 
the language in Act 67 that defines substantial evidence as “facts and information, other than merely 
personal preferences or speculation.” The Court of Appeals cites the dictionary definition of “merely” 
(meaning “only as specified and nothing more” or “simply”) and concludes that based on the 
Legislature’s use of that term in conjunction with the phrase “other than,” the Legislature did not intend 
to prohibit the use of personal preference, speculation, or personal knowledge completely. Rather, the 
Legislature meant to curb the use of that information as the only support for the CUP. In this case the 
Court of Appeals found other sufficient evidence in the record to support the decision to issue the CUP.  
 
The case is not recommended for publication in the official reports.1   

 

U.S. Court of Appeals for the 7th Circuit Opinions 
 
[No planning-related cases to report.] 

 
 
 

                                                 
1
 What is an “unpublished” opinion? Under Wisconsin law, an unpublished opinion may not be cited in any 

Wisconsin state court as precedent or authority. However, an unpublished opinion issued on or after July 1, 2009, 
may be cited for its persuasive value with certain exceptions. Because an unpublished opinion cited for its 
persuasive value is not precedent, it is not binding on any court of this state. A court need not distinguish or 
otherwise discuss an unpublished opinion and a party has no duty to research or cite it. 

https://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=241349
https://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=241818

