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September 30, 2019 

 
A summary of court opinions decided during the month of September 

affecting planning in Wisconsin 
 

Previous Case Law Updates are available at: wisconsin.planning.org/policy-and-advocacy/law-updates/case-law-updates/ 

 
 

Wisconsin Supreme Court Opinions 
 

[No planning-related cases to report.] 
 

Wisconsin Court of Appeals Opinions 

 
[No planning-related cases to report.] 

 

U.S. Court of Appeals for the 7th Circuit Opinions 
 

Leibundguth Storage & Van Service, Inc. v. Village of Downers Grove involved a First Amendment 
challenge to the Village of Downers Grove, Illinois sign ordinance. The ordinance prohibits any sign 
painted directly on a wall, and limits the size and number of signs for commercial buildings. The 
ordinance creates exceptions by not requiring permits for holiday decorations, temporary signs for 
personal events, noncommercial flags, political and noncommercial signs, and several other signs.  
 
Leibundguth Storage & Van Service brought this lawsuit alleging that the ordinance violates the First 
Amendment “because it is riddled with exceptions and therefore is a form of content discrimination” 
under Reed v. Town of Gilbert decided by the U.S. Supreme Court in 2015. The district court held that 
since the ordinance regulates commercial speech only, the 1980 U.S. Supreme Court decision in Central 
Hudson Gas & Electric Corp. v. Public Service Commission (upholding the distinction between 
commercial and non-commercial speech) applied and found the ordinance valid.   
 
On appeal to the U.S. Court of Appeals for the Seventh Circuit, the Court determined it did not need to 
decide whether Reed or Central Hudson applied. While the Court acknowledged that the ordinance 
contained content discrimination, the Court determined that Leibundguth was “not affected by the 
problematic exceptions.” Leibundguth 
had one sign painted on a wall, another 
sign that was too large, and a third wall 
had two signs. The signs amounted to 
over 500 square feet of signage, 
exceeding the limit of 159 square feet 
under the ordinance. The sign painted on 
the wall violated both the size limit and 
paint-on-walls prohibition in the 
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ordinance. The Court noted that the exceptions listed in the ordinance do not require permits. The 
ordinance does not exempt them from the other requirements of the ordinance. Leibundguth’s sign 
painted on the wall “would fare no better if it were a flag or carried a political message.” Leibundguth 
did not present any evidence that the Village had allowed political signs, flags, or even murals to be 
painted on walls.     
 
The Court noted that the sign ordinance was an aesthetic rule that must be justified without reference 
to the content of speech, it must serve a significant government interest, and must leave open ample 
channels for communication. The Court noted that the Village had gathered evidence that signs painted 
on walls deteriorated faster than other signs and can “become downright ugly.” The Court also noted 
that many people view smaller signs as “less evil” than larger signs. As long as the government has not 
“engaged in content or viewpoint discrimination, that aesthetic judgment supports legislation.” The 
Court held that the Village’s sign ordinance, as applied to Leibundguth, did not violate the First 
Amendment.     
 
The Court noted the recent decision by the U.S. Court of Appeals for the Sixth Circuit, Thomas v. Bright 
that held the on-premise/off-premise distinction found in many local sign ordinances was subject to a 
“strict scrutiny” level of review (almost always fatal) under the Reed case, but that distinction was not at 
issue in this case. (Wisconsin is not part of the Sixth Circuit). 
 

  
 


