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November Case Law Update 
November 30, 2016 

 
A summary of Wisconsin court opinions decided during the month of November 

related to planning 
 

For previous Case Law Updates, please go to: www.wisconsinplanners.org/learn/law-and-legislation 

 
Wisconsin Supreme Court Opinions 
 
[No planning-related cases to report.] 

 
Wisconsin Court of Appeals Opinions 
 
6-Year Statute of Limitation Applies to BID Special Assessment Challenge 
 
DJK 59 LLC v. City of Milwaukee involved a challenge to special assessments levied against two 
residential parcels within the boundaries of Milwaukee Downtown Business Improvement District (BID) 
No. 21. BIDs are used in many Wisconsin communities. The Milwaukee Downtown BID was established 
as an organization to support the interests of the downtown Milwaukee business community in 1998 
pursuant to Wis. Stat. §66.1109. Each year the BID creates an operating plan to fund certain initiatives. 
To fund the initiatives, the BID relies on special assessments levied by the City of Milwaukee against real 
property located within the boundaries of the BID. State law prohibits assessing real property used 
exclusively for residential purposes to fund BIDs.  Wis. Stat. §66.1109)5)(a).  
 
DJK, the owner of Juneau Village Towers (used exclusively for residential purposes), sued the City of 
Milwaukee for a refund of over $470,000 DJK paid in special assessments for the BID since 2005. The 
trial court agreed that DJK was entitled to a full refund. The City appealed. The two arguments raised by 
the City were that (1) the common law voluntary payment doctrine applied because DJK voluntarily paid 
the special assessments without dispute, and (2) the 6-year statute of limitation in Wis. Stat. 
§893.93(1)(a) applied to partially preclude DJK’s recovery.  
 
The Wisconsin Court of Appeals held that the voluntary payment doctrine did not apply because it 
would conflict with the purpose of the BID law. The Court, however, agreed with the City that the 6-year 
statute of limitation should apply and remanded the case to the trial court to determine which claims 
were barred by that statute’s application.  
 
The case is recommended for publication in the official reports. 
 

Challenge to Annexation Dismissed as Untimely 
 
In Town of Burnside v. City of Independence involved the annexation of land for a frac sand mining 
operation in Trempealeau County. The City of Independence entered into an agreement with Superior 
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Silica Sands whereby Superior would operate a sand mine upon completion of the annexation. The vast 
majority of the land (1,600 acres) was located in the Town of Arcadia. To reach this territory, the City 
would have to annex 20 acres in the Town of Burnside and approximately 80 acres in the Town of 
Lincoln (referred to as a “balloon on a string” annexation). The City adopted three annexation 
ordinances. Each ordinance pertained to the specific land within each of the three towns.  
 
Wisconsin statutes establish a 90-day limitations period for actions challenging the validity of an 
annexation. The Towns of Burnside and Lincoln initiated a timely challenge to the annexations in circuit 
court. The Towns of Burnside and Lincoln reached a settlement agreement with the City that would 
result in a dismissal of their claims. The Town of Arcadia then filed a motion to intervene in the lawsuit. 
Arcadia’s motion was filed about 8 months after the City adopted the annexation ordinances – well 
beyond the expiration of the 90-day statute of limitations period. 
 
The City of Independence sought to dismiss Arcadia’s claims as untimely. Arcadia’s argued that its 
motion to intervene was timely because the Towns of Burnside and Lincoln’s challenge was filed timely 
and Arcadia’s claims were substantially the same as those asserted by Burnside and Lincoln. The circuit 
court, however, agreed with the City that Arcadia’s action was untimely. On appeal, the Wisconsin Court 
of Appeals affirmed the judgment of the circuit court. The action brought by Burnside and Lincoln only 
challenged the annexation ordinances that applied to them. As a result, the Court of Appeals 
determined that Arcadia’s claims challenging the validity of the annexation were not a constituent part 
of Burnside’s or Lincoln’s claims.   
 
The case is recommended for publication in the official reports. 
 

Appeal Regarding Nonconforming Use Status Was Untimely 
 
Oak Park Quarry, LLC v. Dane County Board of Adjustment continues this month’s theme regarding the 
timeliness of challenging local government decisions. In 1968, Dane County adopted an ordinance 
providing that mineral extraction operations that existed prior to 1969 and were registered with and 
approved by the Dane County Zoning Administrator would be deemed legal non-conforming uses. Dane 
County required that, to qualify for non-conforming use status, the mineral extraction operation had to 
have been in operation before the ordinance and had to be registered within one year of the 1968 
ordinance. 
 
In 1969, a quarry operator attempted to register a mineral extraction operation on the property now 
owned by Oak Park (“the property”). The zoning administrator did not approve the registration, and 
neither the quarry operator nor the property owner appealed the zoning administrator’s decision. 
Accordingly, there was no legal non-conforming use recorded for the property in Dane County’s book of 
mineral extractions. 
 
Oak Park acquired the property in 2010 and later sought a decision by the zoning administrator that the 
quarry on the property is a legal non-conforming use. In March 2015, the zoning administrator issued a 
letter to Oak Park stating that the property does not possess legal non-conforming use status. Oak Park 
appealed to the Board of Adjustment, which upheld the decision of the zoning administrator. The Board 
found that the zoning administrator properly determined that the property does not have a registered 
legal non-conforming use, and that Oak Park had not presented sufficient evidence to establish that the 
property has a legal non-conforming use allowing mineral extraction without a conditional use permit. It 
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also found that Oak Park had not appealed the 1969 registration decision within a reasonable time. Oak 
Park then sought review in the circuit court, which affirmed the decision of the Board. 
 
Oak Park then appealed to the Wisconsin Court of Appeals. The Court of Appeals also affirmed the 
decision of the Board of Adjustment. Dane County Ordinances allow an appeal of an error by the zoning 
administrator “within a reasonable time.” The Court agreed with the Board’s determination that an 
appeal forty-five years after a decision is not “within a reasonable time.”  

 
The decision will not be published. 
 

Sibling Rivalry and Water Law 
 
Movorich v. Lobermeier involves a lawsuit between a brother and a sister over the rights of owners of 
waterfront and waterbed property on the Sailor Creek Flowage in Price County. In 1941 a landowner 
granted the Town of Fifield the perpetual right to flood their land so the Town could construct a dam 
across Sailor Creek. The landowner retained ownership of the submerged land. The land was 
subsequently sold.  In the present case, Lobermeier (the brother) owned submerged property that was 
part of the flowage waterbed created in 1941 and Movrich (the sister) owned the abutting upland 
waterfront property.  For a number of years, the sister made use of the flowage in various ways (wading, 
fishing, etc.). She allowed her brother to use their dock for fishing and to moor his boat. Then the 
brother and sister had a falling out and the brother asserted that he had exclusive rights to the 
waterbed. The sister then sued the brother seeking a declaration of their riparian rights as owners of 
waterfront property.  
 
The trial court concluded that the public trust doctrine allowed the sister to access the flowage directly 
from her property and could erect a dock anchored on her brother’s property. On appeal, the Wisconsin 
Court of Appeals agreed with the trial court. Under the public trust doctrine in Wisconsin, the state 
owns lake beds. This is not the case with navigable rivers and streams. Riparian landowners along 
navigable streams own the stream beds to the center of the stream while the state holds the water in 
trust for the public. As such, the state controls the land under navigable streams and rivers without 
owning it. Riparian owners have the right to use the shoreline and have reasonable use and access to 
the water. These rights are not dependent on ownership of land under the water. Riparian rights, 
however, are subject to the public’s right to use navigable waters under the public trust doctrine. Based 
on the interplay between the public trust doctrine and riparian rights, the Court of Appeals concluded 
that the sister could access the water from her property and erect a dock anchored on the waterbed 
owned by her brother.       
 
The case is recommended for publication in the official reports. 

 

U.S. Court of Appeals for the 7th Circuit Opinions 
 

[No planning-related cases to report.] 
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